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THE FEDERAL DEPOSIT IMPROVEMENTS ACT 
OF 1990 



THURSDAY, JULY 19, 1990 

U.S. Senate, 
Committee on Banking, Housing, and Urban Affairs, 

Washington, DC. 
The committee met at 2 p.m., in room SD-538 of the Dirksen 
Senate Office Building, Senator Donald W. Riegle, Jr. (chairman of 
the committee) presiding. 
Present: Senators Riegle, Gam, D'Amato, Shelby, and Graham. 

OPENING STATEMENT OF CHAIRMAN RIEGLE 

The Chairman. The committee will come to order. Let me wel- 
come all of those in attendance this afternoon. This afternoon, the 
committee will consider the Lender Liability Act of 1990, which 
has been introduced by my colleague, Senator Gam, as part of his 
bill, S. 2827. 

This legislation addresses certain concerns within the lending in- 
dustry, participants in the housing and real estate development in- 
dustries and certain Federal agencies, most notably, the Resolution 
Trust Corporation and the Federal Deposit Insurance Corporation, 
that must liquidate real estate assets and loans secured by such 
assets in performance of their deposit or loan insurance programs. 

These concerns arise from laws that impose strict or no fault li- 
ability for the handling, disposal and clean-up of hazardous sub- 
stances. Commercial banks and other lenders may assume the risk 
of incurring such liability if they secure their loans with collateral 
that becomes the site for disposal of hazardous substances. 

The Federal statute that imposes no fault liability is the Compre- 
hensive Environmental Response Compensation and Liability Act 
of 1980, as amended, commonly known as the Superfund. 

The majority of the States and certain local governments have 
adopted statutes similarly imposing strict liability for hazardous 
substance disposal and contamination. 

I first want to commend Senator Gam for seeking a discussion of 
the issues that were raised by the risks of liability that lenders and 
other parties must consider prior to lending on the security of or 
acquiring collateral that may become contaminated by hazardous 
substances. The risks are real and, if realized, could have a very 
significant financial impact upon lenders and Federal agencies that 
insure either deposits or loans. 

For that reason, I am very happy to respond as we are doing 
today to Senator Gam's request for this hearing. 
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I might just say, Senator Gam, that in my travels in Michigan, I 
have run into this problem in any number of cases that come up 
about people who either wanted to take a pre-developed piece of 
land or to use a site, seek a loan on a site, and also from financial 
institutions that are backing away from that activity. 

Second, I believe these issues need to be addressed within the 
larger context of the consideration of how environmental condi- 
tions and the complex web of Federal, State and local laws regulat- 
ing such conditions affect the credit risks that federally insured de- 
pository institutions and other lenders may assume. 

I want to know, for example, one, what the various environmen- 
tal risks are that lenders must consider. 

Two, how lenders are responding to those risks. 

Three, what the potential risks of laws are to the Federal Govern- 
ment that are attributable to these environmental risks and lend- 
ers' responses to them. 

We're going to begin today after our opening comments with the 
remarks of our good friend and distinguished House colleague, Con- 
gressman John LaFalce, chairman of the House Committee on 
Small Business, . who has been, himself, instrumental in focusing 
the attention of the House of Representatives on the issues sur- 
rounding lender liability. 

We will then proceed to hear two panels, the first composed of 
witnesses from the FDIC and the Environmental Protection 
Agency, and the second including witnesses from the American 
Bankers Association and the Environmental Defense Fund. 

In selecting members of the panels, we have sought a balance of 
viewpoint that included adequate representation of both the envi- 
ronmental and lending communities. 

With that, I want to also state before calling on Senator Gam 
and then introducing our House colleague that I must attend an- 
other matter a little bit later this afternoon. So, in the spirit of bi- 
partisanship, which we use on this committee in all matters, I will 
ask Senator Garn to chair this hearing in my absence should there 
not be anyone else here at any particular time. 

With that, Senator Garn, let me call on you for your statement. 

OPENING STATEMENT OP SENATOR GARN 

Senator Garn. Thank you very much, Mr. Chairman. If you are 
gone and there are no Democrats here, I have had experience at 
chairing this committee. [Laughter.] 

The Chairman. There are probably several bills that might go 
through here on unanimous consent. [Laughter.] 

Senator Garn. Mr. Chairman, I want to begin by thanking you 
for holding this hearing today to look into the issue of growing con- 
cern of the financial services industry and the regulatory agencies, 
whose welfare is the chief responsibility of this committee. 

The issue to which I am referring is the prospective liability of 
having to pay a huge environmental clean-up cost for property pol- 
lution that neither the lending institutions nor the regulatory 
agencies were responsible for causing. 

The imposition of this liability without regard to fault has the 
potential to undermine the financial condition of lenders, and even 
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the financial viability of the Federal Deposit Insurance Fund. It 
has affected credit availability for many sectors of our economy. 

Such a liability could vastly increase the already immense costs 
facing the Resolution Trust Corporation. The Lender Liability Act 
of 1990, which I introduced for discussion purposes as part of S. 
2827, was directed at resolving this problem while protecting the 
lender's proper role in promoting a cleaner environment. 

As I noted when introducing my first bill on these issues back in 
March, just last year. Congress passed landmark legislation de- 
signed to place the Federal Deposit Insurance Funds on a sound 
footing and to help ensure the health of our financial institutions 
going forward. 

Attainment of those important goals may be impeded if liability 
for environmental hazards is imposed on the Resolution Trust Cor- 
poration. Various deposit insurance funds or the lenders them- 
selves, merely because they foreclose on property or act as fiducia- 
ries for property containing hazardous wastes. 

Most recently, the Court of Appeals in the so-called Fleet Factors 
case extended potential liability to lenders who worked with bor- 
rowers to avoid default on loans collateralized by contaminated 
property even when they have absolutely no involvement in the en- 
vironmental problem. 

Earlier today, I received a statement from the RTC supporting 
this legislation as a constructive step and concluding that if the 
RTC is not successful in avoiding environmental liabilities, the 
very resources dedicated by Congress to the rescue of savings and 
loans could be imperiled. 

Moreover, as my colleagues on this committee are well aware, 
the stresses on our financial system did not end when we passed 
the 1989 legislation. We must continue to take whatever steps are 
necessary and appropriate to protect the health of our financial in- 
stitutions and to prevent the cost of resolving the S&L problems 
from growing even larger than their already astronomical figures. 

S. 2827 would limit the potential liability of the banking agencies 
and the RTC for costs that otherwise might be imposed on them 
under certain environmental laws, such as the Superfund Act for 
cleaning up property that they acquired in the exercise of their su- 
pervisory or assistance authority. 

The bill would also exempt insured depository institutions and 
certain other lending institutions from clean-up liability that might 
be imposed merely because they foreclosed, acted as fiduciaries or 
worked with borrowers to avoid default. 

Mr. Chairman, the exemptions set forth in S. 2827 would not 
apply if the agencies or the lenders caused the problem or knew 
that the hazardous wastes were on the property and failed to take 
reasonable actions to prevent release. 

The exemptions would not allow the lenders to derive any actual 
benefits from a clean-up financed by EPA or another party. And I 
want to emphasize, if somebody is responsible and they knew about 
it and didn t do anything about it, there are no exemptions. I have 
no intentions of trying in any way where people are culpable to get 
them off by any exemptions. 

But, the examples over and over again, and I would cite just one, 
a bank in my own State, financed an automobile dealership more 
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than 15 years ago. It was an unpolluted piece of property. They 
built a new automobile agency on it. Fifteen years later, they fore- 
closed. 

Again, I emphasize it was a new facility. There certainly was no 
pollution there. They foreclosed. What happens is they find that 
the ground is contaminated. A new dealer takes over, refuses to 
buy the building. He buys the franchise, the inventory and all of 
that and moves to a different location, and the bank ends up with a 
piece of property that's not worth nearly as much as the cleanup 
costs. 

Now, that simply isn't fair. It just simply isn't fair. And to 
impose that, I can give you dozens of examples of that kind. If they 
had known, if they had financed a polluted piece of property and 
knew it was there and did nothing about it, that's a different story. 

So I want to emphasize what my bill is trying to do. Only to take 
care of those who have no knowledge, did not participate and only 
because they foreclosed, in bankruptcy type situations, or acted as 
fiduciaries, as I've said, it isn't fair to add to their burden or add to 
the crisis of the financial institutions of this country. 

I do not believe that lenders should be able to ignore environ- 
mental risks when deciding whether to make a loan. And under 
this bill, they could not ignore such considerations. Safe and sound 
lending would dictate this inquiry, given the potential impact of an 
adverse judgment on both the borrower's ability to repay a loan 
and the value of collateral, all lenders covered by the bill would be 
subject to the Environmental Due Diligence requirements of their 
regulators. 

These requirements serve not only to enhance safety and sound- 
ness but also to minimize the hazardous waste sites of tomorrow by 
promoting prudent lending and lender involvement rather than 
discouraging involvement altogether. 

In conclusion, I believe that because of the potential conse- 
quences for our financial system, for the continued growth of our 
economy, it is vitally important that this committee be fully aware 
of the risks posed by environmental liability to consider possible 
legislation to limit the potential damage. 

Our witnesses today will present a balanced and expert view on 
these important issues. I welcome and look forward to their testi- 
mony. 

Mr. Chairman, I would also ask unanimous consent that the 
statements of the Resolution Trust Corporation, the Miners Bank 
of Butte, Butte, MT, the International Council of Shopping 
Centers and the IVAA, as well as an editorial from the Chicago 
Tribune, be included in the record. 

The Chairman. Without objection, they will be. 

[Copy of proposed bill S. 2827 follows:] 



z fiC byGoo^Ie 



S.2827 



To improve the administration of the Federal Deposit Insurance Corporation and 

to make technical amendments to the Federal Deposit Insurance Act. 



IN THE SENATE OF THE UNITED STATES 

Juira 28 (legislative day, June 11), 1990 

Mr. Gasn introduced the following bill; which wu read twice and referred to the 

Committee on Banking, Housing, and Urban Affairs 



A BILL 

To improve the administration of the Federal Deposit Insurance 
Corporation and to make technical amendments to the Fed- 
eral Deposit Insurance Act. 

1 Be it enacted by the Senate and House of Representa- 

2 Hues of the United States of America in Congress assembled, 

3 TITLE I— AMENDMENTS TO FED- 

4 ERAL DEPOSIT INSURANCE 

5 ACT 

e Subtitle A — Improvements 

7 SECTION 1. SHORT TITLE. 

8 This subtitle may be cited as the "Federal Deposit Im- 

9 provements Act of 1990". 
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1 SEC. 1001. TERMS OF OFFICE. 

2 Section 2(c) of the Federal Deposit Insurance Act (12 

3 U.S.C. 1812) is amended to read as follows: 

4 "(c) Terms. — 

5 "(1) Appointed members.— Each appointed 

6 member shall be appointed for a term of 6 yearB. 

7 "(2) Interim appointments. — Any member ap- 

8 pointed to fill a vacancy occurring two or more years 

9 before the expiration of the term for which euch mem- 

10 ber's predecessor was appointed shall be appointed 

11 only for the remainder of such term. Any member ap 

12 pointed to fill a vacancy occurring within 2 years of 

13 the expiration of the term for which such member's 

14 predecessor was appointed shall be appointed for a new 

15 term of 6 years. 

16 "(3) Continuation of sebvice. — The Chair- 

17 person, Vice Chairperson, and each appointed member 

18 may continue to serve after the expiration of the term 

19 of office to which such member was appointed until a 

20 successor has been appointed and qualified. This provi- 

21 sion applies notwithstanding the date on which such 

22 member was initially appointed.". 

23 SEC. 1002. CONVERSIONS. 

24 Section 5(d)(2)(C) of the Federal Deposit Insurance Act 

25 is amended to read as follows: 
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3 

1 "(C) Approval dubing mobatobium. — The 

2 Corporation may approve a conversion transaction at 

3 any time if — 

4 "(0 the conversion transaction affects an in- 

5 substantial portion, as determined by die Corpora- 

6 tion, of the total deposits of each depository insti 

7 tution acquired as part of such conversion trans 

8 action; 

9 "(ii) the conversion occurs in connection with 

10 the acquisition of a Savings Association Insurance 

11 Fund member in default or in danger of default, 

12 and the Corporation determines that the estimated 

13 financial benefits to the Savings Association In- 

14 surance Fund or Resolution Trust Corporation 

15 equal or exceed the Corporation's estimate of the 
18 loss of assessment income to such insurance fund 

17 over the remaining balance of the 5-year period 

18 referred to in subparagraph (A), and the Resolu- 

19 tion Trust Corporation concurs in the Corpora- 

20 tion's determination; or 

21 "(iii) the conversion occurs in connection 

22 with the acquisition of a Bank Insurance Fund 

23 member in default or in danger of default and the 

24 Corporation determines that the estimated finan- 

25 cial benefits to the Bank Insurance Fund equal or 
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1 exceed the Corporation's estimate of loss of as- 

2 sessment income to the insurance fund over the 
S remaining balance of the 5-year period referred to 

4 in subparagraph (A).". 

5 SEC 1003. TEMPORARY SUSPENSION OF DEPOSIT INSURANCE. 

6 Section 8(a)(8) of the Federal Deposit Insurance Act (12 

7 U.S.C. 1818(a)) is amended— 

8 (1) by amending subparagraph (A) to read as 

9 follows: 

10 "(A) In general. — If, the Board of Direc- 

11 tors, after consultation with the appropriate Fed- 

12 oral banking agency, finds that an insured deposi- 

13 tory institution (other than a savings association 

14 to which subparagraph (B) applies) has no tangi- 

15 ble capital under the capital guidelines or regula- 

16 lions of the appropriate Federal banking agency, 

17 the Corporation may issue a temporary order sua- 

18 pending deposit insurance on all deposits received 

19 by the institution."; and 

20 (2) by amending subparagraph (C) to read as 

21 follows: 

22 "(C) EFFHCnVB PERIOD OP TEMPORARY 

23 obdeb. — Any order issued under subparagraph 

24 (A) shall become effective not earlier than 10 days 
26 - from the date of service upon the institution and, 
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5 

1 unless set aside, limited, or suspended by a court 

2 in & proceeding authorized hereunder, shall 

3 remain effective until an order of the Board under 

4 paragraph (3) becomes final or until the Corpora- 

5 tion otherwise dismisses or sets aside the order.". 

6 SEC. 1004. PRIORITY OF CLAIMS. 

7 Section 11 of the Federal Deposit Insurance Act is 

8 amended by adding at the end thereof the following: 

9 "(p) Pbiobity of Certain Claims. — In any proceed- 

10 ing relating to a claim acquired under this section or section 

11 13 against an insured depository institution's director, officer, 

12 employee, agent, attorney, accountant, appraiser, or any 

13 other person employed by or providing services to an insured 

14 depository institution, any suit, claim, or cause of action 

15 brought by the Corporation shall have priority over any other 

16 suit, claim, or cause of action asserted by depositors, credi- 

17 tors, or shareholders of the depository institution, except for 

18 claims of Federal agencies brought pursuant to section 6321 

19 of the Internal Revenue Code or section 3713 of title 31, 

20 United States Code. This priority shall apply to both the 

21 prosecution of any claim and to the execution of any subse- 

22 quent judgments resulting from such action. 
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1 SEC. 1005. REMUNERATION. 

2 Section 18(b) of the Federal Deposit Insurance Act is 

3 amended by inserting "(1)" immediately before the first sen- 

4 tence, and adding the following new paragraph (2) as follows: 

5 "(2) The Corporation may, by regulation or order, 

6 reduce or limit the remuneration to be paid by an in- 

7 sured institution, either directly or indirectly, to any in- 

8 stitution-affiliated party, if such remuneration, includ- 

9 ing all nonsalary components thereof, would not be in 

10 the best interests of the institution, its depositors or the 

11 Corporation's insurance funds, and would be received 

12 when the institution (A) is insolvent, or (B) has been 

13 placed in receivership or conservatorship, or (C) is a 

14 troubled institution as determined by the Corporation 

15 by regulation. For purposes of this paragraph, the term 

16 "remuneration" includes deferred benefit arrangements 

17 and other compensation plans payable after the separa- 

18 don of the institution-affiliated party.". 

19 SEC. 1006. REPEALER. 

20 Section 18(m) of the Federal Deposit Insurance Act (12 

21 U.S.C. 1828) is amended by striking out paragraph (5). 

22 SEC. 1W7. BAR TO PARTICIPATION. 

23 Section 19(a) of the Federal Deposit Insurance Act is 

24 amended to read as follows: 

25 "(a) Prohibition. — Except with the prior written con- 

26 sent of the Corporation. — 
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1 "(1) any person who has been convicted of any 

2 criminal offense involving dishonesty or a breach of 

3 trust, or has entered a pretrial diversion or similar pro- 

4 gram in lieu of a trial with respect to such a crime, 

5 may not participate, directly or indirectly, in any 

6 manner in the conduct of the affairs of an insured de- 

7 poaitory institution; and". 

8 SEC 1008. DISCLOSURE OF UNINSURED STATUS. 

9 Section 28(h) of the Federal Deposit Insurance Act is 

10 amended to read as follows: 

11 "(h) Disclosures by Uninsured Depository In 

12 stitutions. — 

13 "(1) In oenebal. — Any depository institution the 

14 deposits of which are not insured by the Corporation 

15 shall disclose clearly and conspicuously in periodic 

16 statements of account and in all advertising that the in 

17 stitution's deposits are not 'federally insured'. 

18 "(2) Manner and content. — The Corporation 

19 may, by regulation or order prescribe the manner and 

20 content of the disclosures required by paragraph. 

21 "(3) Enforcement. — Compliance with the re- 

22 quirements of this subsection, and any regulation pre- 

23 scribed or order issued under this subsection, shall be 

24 enforced under section 8 in the same manner and to 
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1 the same extent as if the depository institution were an 

2 insured State nonmember bank.". 

3 Subtitle B — Limitation on Liability for 

4 Nonculpable Activities 

5 SEC 1181. SHORT TITLE. 

6 This subtitle may be cited as the "Lender Liability Act 

7 of 1990". 

8 SEC. 1M2. LIABILITY. 

9 The Federal Deposit Insurance Act is amended by 

10 adding at the end the following new section: 

11 "SEC 35. EXEMPTION FBOM LIABILITY FOR NONCULPABLE 

12 ACTIVITIES. 

13 "(a) Definitions. — For the purposes of this section: 

14 "(1) The term 'property acquired through foreclo- 

15 sure' means property acquired by a depository institu- 

16 tion or mortgage lender — 

17 "(A) through purchase at sales under judg- 

18 nwnt or decree, power of sale, or from a trustee, 

19 if such property was security for an extension of 

20 credit previously contracted; or 

21 "(B) through conveyance pursuant to an ex- 

22 tension of credit previously contracted. 

23 "(2) The term 'mortgage lender' means a person 

24 who is regularly engaged in the business of making ex- 

25 tensions of credit secured, in whole or in part, by real 



z fiC byGoo^Ie 



1 property to nonaffiliated parties, and complies with re- 

2 quirements imposed under subsection (e). 

3 *'<S) The term 'fiduciary capacity' includes acting 

4 as trustee, executor, administrator, custodian, guardian 

5 of estates, receiver, conservator, committee of estates 

6 of fanatics, or any other fiduciary capacity for the ben- 

7 efit of another. 

8 "(4) The term 'extension of credit' includes lease 

9 transactions that are functionally equivalent to it no- 
lo cured loan and that are authorized by and comply with 

11 regulations issued by the appropriate Federal banking 

12 agency or State banking authority. 

13 "(5) The term 'insured depository institution' shall 

14 include — 

15 "(A) an insured credit union; and 

16 "(B) a leasing company that is an affiliate of 

17 an insured depository institution. 

18 "(b) EXEMPTIONS. — No insured depository institution 

19 or mortgage lender shall be liable under any law imposing 

20 strict nasality for the release, threatened release, storage «r 

21 disposal of a hazardous substance or simflar material from 

22 property — 

23 "(1) acquired through foreclosure; 

24 "(2) held in a fiduciary capacity; or 
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1 "(3) held, controlled or managed pursuant to the 

2 terms of an extension of credit. 

S "(c) Exclusion.- — The exemptions provided under (b) 

4 shall not apply to any person — 

5 "(1) that has caused the release or threatened re- 

6 lease or disposal of a hazardous substance or similar 

7 material from property described in subsection (b) that 

8 gives rise to a removal, remedial, or similar action; 

9 "(2) with actual knowledge that a hazardous sub 

10 stance or similar material is used, stored, or located on 

11 property described in subsection (b), failed to take all 

12 reasonable actions necessary to prevent the release or 

13 disposal of such substance; or 

14 "(3) that has benefited from removal, remedial or 

15 other response action, but only to the extent of the 

16 actual benefit conferred by such action on that person. 

17 "(d) Agency Immunity. — Neither the Corporation, the 
.18 Resolution Trust Corporation, the Board of Governors of the 

19 Federal Reserve System, and any Federal Reserve Bank, the 

20 Federal Housing Finance Board and any Federal Home 

21 Loan Bank, the Comptroller of the Currency, the Office of 

22 Thrift Supervision, the National Credit Union Administra- 

23 tion, nor the Farm Credit Administration in any of their ca- 

24 pacities shall be liable under any law imposing strict liability 

25 for the release, threatened release, use, storage, or disposal 
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1 of a hazardous substance or similar material from property 

2 acquired — 

3 "(1) in connection with the exercise of receiver- 

4 ship or conservatorship authority or the liquidation or 

5 winding up of the affairs of an insured depository 

6 institution; 

7 "(2) in connection with the provision of loans, dis- 

8 counts, advances, or other financial assistance; or 

9 "(3) in connection with property received in con- 

10 nection with any criminal, enforcement, or other civil 

11 proceeding, whether by settlement, order, or otherwise. 

12 The immunity provided herein to the entities designated in 

13 tins subsection shall not apply if such entity: 

14 "(A) has caused the release, or threatened release 

15 of a hazardous or potentially dangerous substance; or 

16 "(B) had actual knowledge that a hazardous or 

17 substance or similar material was located on such 

18 property but failed to take all reasonable actions neces- 

19 sary to prevent the release of such substance. 

20 "(e) Bisk Assessment. — Each appropriate Federal 

21 banking agency and the National Credit Union Administra- 

22 tion Board shall take necessary actions to assure that deposi- 

23 tory institutions develop and implement adequate procedures 

24 to evaluate potential environmental risks that may arise from 

25 or at property or operations subject to their lending and fidu- 
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1 ciary activities. The Secretary of the Department of Housing 

2 and Urban Development shall promulgate guidelines to 

3 assure that mortgage lenders develop and implement equiva- 

4 lent procedures to evaluate potential environmental risks that 

5 may arise from or at property or operations subject to their 

6 lending activities.". 

7 TITLE II— CLARIFYING AMEND- 

8 MENTS TO THE FEDERAL DE- 

9 POSIT INSURANCE ACT 

10 SEC 2001. INDEMNIFICATION. 

11 Section 8 of the Federal Deposit Insurance Act is 

12 amended by adding at the end thereof the following: 

13 "(v) No insured depository institution shall pay, reim- 

14 burse, indemnify, or otherwise compensate any director or 

15 officer or other institution-affiliated person for fees, penalties, 

16 expenses, or other coats related to successful suits, claims, 

17 and civil and enforcement actions brought by the Corporation 

18 or the appropriate Federal banking agency against such insti- 

19 tution affiliated persons. Nothing in this subsection shall pre- 

20 vent an insured depository institution from purchasing direc- 

21 tors' and officers' liability or similar insurance.". 

22 SEC. 8002. FSLIC RESOLUTION FUND. 

23 Section 11 A(a) of the Federal Deposit Insurance Act is 

24 amended to read as follows: 
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13 

1 "SEC 11A. FSLIC RESOLUTION FUND. 

2 "(a) Established. — 

3 "(1) In general. — There is established a separate 

4 fund to be designated as the FSLIC Resolution Fund which 

5 shall be managed by die Corporation and separately main- 

6 tained and not commingled. 

7 "(2) Heading.— Transfer of FSLIC Assets and 

8 Liabilities. 

9 "(A) In GENERAL. — Except as provided in 
section 21 A of the Federal Home Loan Bank Act, 

all assets and liabilities of die Federal Savings 
2 and Loan Insurance Corporation on the date 

.3 before the date of enactment of the Financial In- 

stitutions Reform, Recovery, and Enforcement 
.5 Act of 1989 shall be transferred to the FSLIC 

.6 Resolution Fund. 

"(B) Additional claims on assets. — 
The FSLIC Resolution Fund shall pay to the 
9 Savings Association Insurance Fund such 

20 amounts as are needed for administrative and su ■ 

21 pervisory expenses from the date of enactment of 

22 the Financial Institutions Reform, Recovery, and 

23 Enforcement Act of 1989 through September 30, 

24 1991. 

25 "(3) Separate holding. — Assets and liabilities 

26 transferred to the FSLIC Resolution Fund shall be the 
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14 

1 assets and liabilities of the Fund and not of the Corpo- 

2 ration and shall not be consolidated with the assets and 

3 liabilities of the Bank Insurance Fund, or the Corpora 

4 tion for accounting, reporting, or any other purpose. 

6 "(4) Ubb of fdic powbbs.— As of August 10, 

6 1989, the Corporation shall have the same powers and 

7 rights to carry out its duties with respect to the assets 

8 and liabilities of the FSLIC Resolution Fund as the 

9 Corporation otherwise has under this Act. 

10 "(5) COBPOBATION AS BECBIVEB. — AS of AugUSt 

11 10, 1989, the Corporation shall succeed the Federal 

12 Savings and Loan Insurance Corporation as conserva- 

13 tor or receiver with respect to any institution for which 

14 the Federal Savings and Loan Insurance Corporation 

15 was appointed conservator or receiver on or before 

16 December 31, 1988. 

17 SEC. 2003. BRANCHING. 

18 Section 13(kK4) of the Federal Deposit Insurance Act 

19 (12 TJ.S.C. 1823) is amended to read as follows: 

20 "(4) BBANOBTXNG PEOVTSIONS. — 

21 "(A) In general. — If a merger, consolida- 

22 tion, transfer, or acquisition under this subsection 

23 involves a savings association eligible for assist- 

24 ance and a bank or bank holding company, the re- 

25 salting entity may retain and operate any existing 

•8 3837 ISIS 
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1 branch or branches or any other existing facilities. 

2 If die savings association continues to exist as a 

3 separate entity, it may establish and operate new 

4 branches to the same extent as any savings asso- 

5 ciation that is not affiliated with a bank holding 

6 company and the home office of which is located 

7 in the same State. 

8 "(B) Restrictions. — 

9 "(i) In general. — Notwithstanding sub- 

10 paragraph (A), if — . 

11 "(I) a savings association described' 

12 in such subparagraph does not have its 

13 ' home office in the State of the bank 

14 holding company bank subsidiary, and ' 

15 "(II) such association does not!. 

16 qualify as a domestic building and loan 

17 association under section 7701(aM19) of 

18 the Internal Revenue Code of 1986, or 

19 does not meet the asset composition test 
30 imposed by subparagraph (C) of that 

21 section on institutions seeking so to 

22 qualify. 

28 such savings association shall be subject to 

24 the conditions upon which a bank may 

25 retain, operate, and establish branches in the 
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1 . Stale in which die Savings Association In- 

2 surance Fund member is located.". 

3 SEC. 2 (MM. REMOVAL. 

4 Section 21A(1) of the Federal Home Loan Bank Act is 

5 amended to read as follows: 

6 "0) Poweb To Remove; Jurisdiction. — 

7 "(1) In general. — Notwithstanding any other 

8 provision of law, any civil action, suit, or proceeding to 

9 which the Corporation, in any capacity, is a party shall 

10 be deemed to arise under the law of the United States, 

11 and the United States district courts shall have original 

12 jurisdiction over such action, suit, or proceeding. The 

13 Corporation, in any capacity, shall be an agency of the 

14 United States for the purpose of section 1345 of title 

15 28, without regard to whether the Corporation com- 

16 mences the action. 

17 "(2) Corporation as party. — The Corporation 

18 shall be substituted as -a party in any civil action, suit, 

19 or proceeding to which its predecessor in interest was 

20 a party with respect to institutions which are subject to 

21 management agreement dated February 7, 1989, 

22 among the Federal Savings and Loan Insurance Cor- 

23 poration, the Federal Home Loan Bank Board and the 

24 Federal Deposit Insurance Corporation. The Corpora- 

25 tion shall be deemed substituted in any action suit or 
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1 proceeding for a party upon die filing of a copy of the 

2 order appointing the Corporation as conservator or re- 

3 ceiver for that party or the filing of such other pleading 

4 informing the court that the Corporation has been ap- 

5 pointed as conservator or receiver for such party. 

6 "(3) Removal and bemand.— The Corporation 

7 may, without bond or security, remove any action, suit, 

8 or proceeding from a State court to the appropriate 

9 United States District Court, including the United 

10 States District Court for the District of Columbia. The 

11 removal of any action, suit, or proceeding shall be in- 

12 stituted (A) not later than 90 days after the date the 

13 Corporation is substituted as a party, or (B) set later 

14 than 30 days after service on the Corporation, if the 

15 Corporation is named as a party. The Corporation may 

16 appeal any order of remand entered by a United States 

17 district Court". 

is TITLE III— CLERICAL AMEND- 

19 MENTS TO THE FEDERAL DE- 

20 POSIT INSURANCE ACT 

21 SEC iWL TECHNICAL AMENDMENTS. 

22 (a) Section 3(a)(2)(E) of the Federal Deposit Insurance 

23 Act is amended by striking the word "Depository" and in- 

24 sorting in lieu thereof "Financial". 
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1 (b) Section 5(d)(3)(B) of the Federal Deposit Insurance 

2 Act is amended by striking the word "shall" in clauses (ii) 

3 and (iii). 

4 (c) Section 5(e)(4) is amended by striking the designa- 

5 lions "(i)" and "(ii)" and inserting the designations "(A)" and 

6 "(B)" respectively, 

7 (d) Section 7(a)(8) of the Federal Deposit Insurance Act 

8 is amended by striking the phrase "the the" and inserting in 

9 lieu thereof "the". 

10 (e) Section 7(1){7) of the Federal Deposit Insurance Act 

11 is amended by striking the phrase "the value of". 

12 (f) Section 7{m)(5) of the Federal Deposit Insurance Act 

13 is amended by striking the word "institution" the second 

14 time it appears. 

15 (g) Section 8(a)(7) of the Federal Deposit Insurance Act 

16 is amended by striking the phrase "the period" the first time 

17 it appears. 

18 (h) Section 8(b)(4) of the Federal Deposit Insurance Act 

19 is amended by striking the phrase "subsections (c), (d), (h), 

20 (i), (k), 0). (m), and (n) of this subsection" and inserting in lieu 

21 thereof "subsections (c) through (s) and subsection (u)". 

22 (i) Section -8(b)(6)(F) of the Federal Deposit Insurance 

23 Act is amended by inserting the word "appropriate" immedi- 

24 ately before the word "banking". 
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1 (j) Section 8(cK2) of the Federal Deposit Insurance Act 

2 is amended by striking the word "injuction" and inserting in 

3 lieu thereof the word "injunction". 

4 (k) Section 8(g)(1) of the Federal Deposit Insurance Act 

5 is amended by striking the comma immediately after the 

6 word "party" the first time it appears. 

7 fl) Section 8(g)(2) of the Federal Deposit Insurance Act 

8 is amended by striking the phrase "depository institution" 

9 each time it appears and inserting in lieu thereof the word 

10 "bank". 

1 1 (m) Section 8(o) of the Federal Deposit Insurance Act is 

12 amended by striking the phrase "board of directors" each 

13 time it appears in the second sentence, and inserting in lieu 

14 thereof the phrase "Board of Directors". 

15 (n) Section 8(r) of the Federal Deposit Insurance Act is 

16 amended by striking the word "therof" and inserting in its 

17 place the word "thereof'. 

18 (o) Section 10(e) of the Federal Deposit Insurance Act 

19 is amended by redesignating it as section "(d)". 

20 (p) Section 11(a) of the Federal Deposit Insurance Act 

21 is amended by striking the designation "(b)" the first time it 

22 appears and inserting in lieu thereof the designation "(B)". 

23 (q) Section ll(cX6KB) of the Federal Deposit Insurance 

24 Act is amended by striking the word "Owner's" and inserting 

25 in lieu thereof the word "Owners' ". 
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1 (r) Section 11(d)(2)(B) is amended in clause (iii) by strik- 

2 ing the word "is" and inserting in lieu thereof the word 

3 "are". 

4 (s) Section 11(d)(8)(B) is amended in clause (ii) by insert- 

5 ing after "disallowed," the word "provide". 

6 (t) Section ll(d)(16KB) is amended in clause (iv) by 

7 striking the word "dispositions" and inserting in lieu thereof 

8 the word "disposition". 

9 (u) Section ll(e)(12)(B) is amended by striking the 

10 phrase "directors or officers" and inserting in lieu thereof the 

11 phrase "directors' or officers' ". 

12 (v) Section ll(i)(3)(A) is amended by striking the word 

13 "or" the last time it appears in the second sentence and in- 

14 serting in lieu thereof the word "of". 

15 (w) Section 13(f)(6)(A) of the Federal Deposit Insurance 

16 Act is amended by striking the word "has" and inserting in 

17 lieu thereof the word "is". 

18 (x) Section 13(i)(l)(A) of the Federal Deposit Insurance 

19 Act is amended by striking the word "corporation" the first 

20 time it appears and inserting in lieu thereof the word 

21 "Corporation". 

22 (y) Section 13(i) of the Federal Deposit Insurance Act is 

23 amended by redesignating paragraph (11) as paragraph (10), 

24 and paragraph (13) as paragraph (11). 
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1 (z) Section 30(e) of the Federal Deposit Insurance Act 

2 is amended by striking the word "venders" and inserting in 

3 lieu thereof the word "vendors". 

4 (aa) Section 31(b) of the Federal Deposit Insurance Act 

5 is amended by striking the phrase "Board of Directors" and 

6 inserting in lieu thereof the phrase "board of directors". 

7 (bb) Section 34(a)(1)(A) of the Federal Deposit Insur- 

8 ance Act is amended in clause (iii) by striking the word 

9 "and" and inserting in lieu thereof the word "or". 
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The Chairman. Let me just say to our colleague from the House: 
Was that an indication that a vote is starting? 

Representative LaFalce. That is an indication, Mr. Chairman, 
that I have 10 minutes remaining in order to cast a vote. However, 
there are many duties we have to perform as Members of Congress. 
One is voting, and another is testifying for legislation. And my leg- 
islation, this now is more important. I will remain in this hearing 
room. 

The Chairman. That's always a tough choice and we respect 
your view on it. 

Representative LaFalce. It depends upon the vote, of course. 
[Laughter.] 

This is a relatively noncontroversial vote, and it will be a lop- 
sided result. I want the record to reveal at least that's my present 
judgment. [Laughter.] 

The Chairman. Very well. If we get a frantic call from Tom 
Foley in about 9% minutes and there's a one-vote margin, we may 
have to excuse you in a hurry. 

Representative LaFalce. This is not a balanced budget amend- 
ment. 

The CHAmMAN. Let me just take note of H.R. 4494, which is the 
legislation you've introduced and say again you have taken a lead- 
ership role in this area, one of many, I might say. So we are very 
pleased to have you come over and give us your thoughts today. 

We would like to hear those now. 

STATEMENT OF JOHN LaFALCE, MEMBER IN CONGRESS OF THE 
U.S. HOUSE OF REPRESENTATIVES, CHAIRMAN OF THE COM- 
MITTEE ON SMALL BUSINESS, FROM THE STATE OF NEW YORK 

Representative LaFalce. Thank you very much, Mr. Chairman, 
Senator Garn. It's a pleasure for me to be here. I would like unani- 
mous consent to have the entire text of my statement inserted in 
the record. 

The Chairman. Without objection. 

Representative LaFalce. I will not summarize but give my own 
verbal testimony. 

First of all, let me commend Senator Gam for introducing his 
own legislation, which differ in some significant respects from 
mine. I have no particular pride of authorship. I would be delighted 
if Senator Garn s bill became the law of the land. I would be de- 
lighted if Congressman Tom Luken or Congressman John Dingell's 
bill became the law of the land. 

I have one objective and one objective only, and that's to solve a 
very real problem in the United States of America. 

At this juncture, I would point out though that I now do have 
263 Members of the House of Representatives who have cospon- 
sored my particular bill. I hope this will be an impetus to both the 
House Energy and Commerce Committee, which has legislative ju- 
risdiction, and the Senate, to produce action on some bill in this 
Congress, and not to put it over until the next Congress. 

Senator Garn. John, if I could interrupt on that point, I would 
agree with you. My pride of authorship is not nearly as important 
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as Congress fashioning a bill that we can agree on to help solve 
this problem. 

Representative LaFalce. If I'm unsuccessful in the Energy and 
Commerce Committee, I'll attach your bill to some other bill that's 
coming down the pike and we can go to conference on it. And then 
that's great, too, however we can slice it. 

Let me begin at the beginning. For me, the beginning is the year 
1977. I received a phone call from a constituent. The constituent 
said: 

Congressman, I've got a problem in my basement. I've got a problem in my back- 
yard, and you're my Congressman and I want you to come out here and help me 
with my problem. 

Well, I was a young Congressman in those days and I did things 
like that. 

I went to her backyard and I went to her basement and I didn't 
know what exactly I was seeing, and I didn't know what exactly I 
was smelling. But I knew Trouble with a capital T. I smelled Trou- 
ble with a capital T. 

So, I called up the New York State Department of Environmen- 
tal Conservation and the New York State Department of Health 
and the Environmental Protection Agency, the Regional Adminis- 
trator in New York City at the time, and the National Institute for 
Environmental Health Sciences, et cetera. And I said: Come here to 
my district and smell what I've smelled and see what I've seen. 

And they did. And a year later, the world knew the Love Canal. I 
began grappling with the problem of how to deal with the problem 
of abandoned hazardous waste sites from that time forward. 

I quickly discovered there was no easy way because there was no 
comprehensive legislative framework to deal with such problems. 
We had a dozen different laws on the books. We could deal with oil 
spills. We could deal with polluted sites. We had RCRA, we had the 
toxic substances legislation, et cetera, but we didn't have some- 
thing that could deal with abandoned hazardous waste sites. 

What does any good Congressman do when he sees a problem? 

He says, "There ought to be a law." 

And he introduces a bill. And I introduced a bill, along with Sen- 
ator Pat Moynihan, the first Superfund bill introduced in the U.S. 
Congress. 

I'm not going to say that that is the bill that became the law of 
the land because, subsequent to that, there were many follow-up 
versions of Superfund. 

It took years but, finally, in the office of Senator Howard Baker 
in December 1980, we produced a law that we now refer to as 
Superfund. 

There were many controversial issues we had to deal with. None 
was more controversial than the issue of liability under Superfund. 
Who should be liable? 

Now, clearly, we have Superfund. The Government is going to 
clean up these sites. But, who should the Government go against in 
the first instance, or who should the Government go against in the 
second instance, after they've acted? 

Very controversial. Clearly, guilty parties, negligent parties, but 
what about others? 
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Well, we did make successive owners liable. That was controver- 
sial but we did it. But, there was no controversy about one issue. 
There was no controversy that we ought not make lenders liable 
merely by virtue of the fact that they had loaned money. 

Now, if they had become involved in the problem in some way, 
that's different. And, of course, we also recognized in 1980 that 
lenders don't give money without some collateral. 

And so we specifically exempted the security interests; if you 
take a security interest, you're exempt. 

Now, we thought that was pretty clear for the world to see. For a 
number of years, it was. But, you know, funny things happen on 
the way to the forum sometimes, when you go before the courts. 
They interpret legislation sometimes not according to congression- 
al intent, but in a manner designed to reach a certain result. 

And, sometimes, it's the result of finding somebody with deep 
pockets. And so some courts have interpreted that security exemp- 
tion to mean, well, you have an exemption if you have a security 
interest, but the minute you perfect that security interest, the 
minute you exercise your rights under that security interest, ipso 
facto, you lose the exemption. 

In other words, the courts have said: 

Congress intended to create this right but they just didn't want 
to give you a remedy to accompany the right. 

That assumes that Congress deliberately intended to act irration- 
ally. 

Senator Garn, you and I know that, in 1980, we did not intend to 
act irrationally. We, in fact, did not act irrationally. The courts 
have misinterpreted what you and I and 533 others and the Presi- 
dent of the United States intended. 

That has had some very unintended consequences, which I will 
get into as chairman of the Small Business Committee very shortly, 
but it doesn't end there. 

You see, if you are a trustee of some trust or an executor of some 
estate and there's some real property in that trust, there's some 
real property in that estate, ipso facto, by that very fact, you are 
then institutionally and personally liable under judicial decisions 
for the full cost of clean-up — not just the amount of the trust, not 
just the amount of the estate. The trust could be $100,000, the 
estate could be $100,000, and the cost of clean-up could be $2 mil- 
lion or $5 million. You are liable for the full cost of clean-up. 

So you have an attorney now who is asked by some friends to be 
a trustee. And he says, "Wait a minute." Or, he's asked to be an 
executor. Is there any real property involved? Wait a minute now. 
I do not want to assume this personal liability. 

He has another situation, too. We have dealt with the fiduciary 
situation. We have dealt with the security interest. But, what 
about just a simple financial transaction? 

An institution gives money. Forget about the security interest. In 
a recent decision, 2 months or so ago, it's called the Fleet Factors 
case, a circuit court of appeals held — this is difficult to believe, but 
it's true. 

Senator Shelby. Which circuit was it? 

Representative LaFalce. The 11th circuit. 
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If a jury can infer that because of your loan to a business, you 
have the capacity to influence that business — "the capacity to in- 
fluence" — I put that in quotes, then you may be held liable for the 
full cost of cleanup. Forget the security interest. Forget the perfec- 
tion of that security interest. If a jury can infer that you have the 
capacity to influence because of the loan you gave, you are liable 
for the full cost of cleanup. 

Now, this sends tremors through the lending community. Let me 
tell you how I got involved in this problem. It was 2 years ago. I got 
a phone call from the mayor of another city that I represent, 
Rochester, NY. Mayor Tom Ryan. 

He said, "John," he said, "I've got a problem in Rochester, and 
you're just the boy to help me with it." 

I say, "Oh, what's the problem and why am I just the boy to help 
you with it?" 

He says, "Because it involves both small businesses and banks 
and you re on the Small Business Committee. You're the chairman 
of it. And you're on the Banking Committee." 

And I said, "What's the problem?" 

He said, "I've got a section of an industrial park. There are 
about 112 businesses there. And they can't get a dime from these 
banks." 

And I said, "Well, you know these banks." 

He says, "Yeah, they'll give you an umbrella for a rainy day, but 
not if it s raining. Not if you need it." 

I said, "Let me talk to them." 

So I talked to these banks. And all I got from them: "Well, we 
just can't do it." 

The ones I was talking with really didn't know the reason they 
couldn't do it, they just knew that, in this industrial park, they 
couldn't give loans. 

I said, "Well, let me talk to the SBA." This is a situation where 
the SBA can come in and say, well, for whatever reason, we'll 
guarantee it. These are good businesses. 

And then the general counsel to the SBA produces a memoran- 
dum to me, a legal memorandum, which then spells out these judi- 
cial interpretations which would hold the SBA liable if the SBA is 
a guarantor of property and this property has to be cleaned up. 

What's happening? What's happening is you have all businesses, 
but certain businesses in particular, gasoline service station opera- 
tors. They can't get any money. You have print shops, cleaning 
shops, farmers, who are dealing with toxic substances all the time. 

There's a problem, too, if you go in a rural community where you 
have one gasoline station and you have one of everything, includ- 
ing one bank. It's a small little bank and you talk about $100,000 
or $200,000 loans, the bank might be able to do it. It's a big loan for 
that particular bank, it's a big loan for that particular company. 

But, you talk about potential liability of $2-5 million. 

Somebody came in to see me on Tuesday in California, who got a 
$50,000 loan and is now being assessed a $2 million cost of clean- 
up. It's a real story I'm talking about. This is not make-believe. 
This is not fiction. It's real. 

What happens to a bank? It's wiped out of existence if that's the 
bank with the $50,000 loan. 
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Forget the banks. The banks are going to protect themselves 
somehow. They're just not going to give these loans out; when 
there's even the slightest, remotest possibility, the crunch is on the 
small business community. And we're going through a, quote, 
"crunch" right now. It's a credit crunch. It's caused by a whole 
slew of reasons. It's caused by the S&L's. It's caused by the econo- 
my. It's caused by the new stringency on the part of the regulators. 

But, it's also caused by actions such as this, by judicial interpre- 
tations such as this, which have sent shock-waves through the fi- 
nancial community, and which has its impact primarily on the 
small business community. 

I am as environmentally conscious as any Member of this Con- 
gress. I do not want to enact any legislation that's going to have 
some adverse impact on the environment. But, we have to be rea- 
sonable in all things. 

And the judicial interpretations have produced an unreasonable, 
very, very harmful result. That's why we've been able to get 263 
Members of the House to cosponsor my bill. That's why we need 
action in both the House and the Senate. And that's why we need 
action in this session of this Congress rather than wait until Super- 
fund is up for reauthorization, because if we wait until Superfund 
is up for reauthorization, this discrete and important issue will get 
caught up with 1,000 other issues and might not be dealt with for 
as long a period of time as it took us to come up with the reauthor- 
ization of the Clean Air Act. And we can't do that. 

We have to deal with this issue discretely and now. 

Thank you. 

[The complete prepared statement of John J. LaFalce follows:] 
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Testimony or John J. LaFalce, Chairman of the House « Representatives 
LoMwrnn on Small Business, July 19, 1990 

Mr. Chairaan, I am vary plaaaad to tastify bafora your 
Coaaittaa on anvironnantal landar liability. Aa you know, I hava 
introducad legislation in tho Houss, R.S. 4494, which vould 
axaapt landara from liability whan thay aaraly foracloaa on 
contaminated proparty. An of today, wall ovar half tha Rouna, 
360 mambars, hava aignad on an conponaom. 

My involvnnnnt with tha iaaua of hasardout Want* claannp 
axtsnds back to ay aarltaat days in Congress In tha «id-i970«, 
baeauna scaa of tha moat savsra haiardoua wasts problems in tha 
country hava occurred in my diatrict and in othar parta of 
western Haw York. I am thinking in particular of tha Leva Canal 



In fact, it was leva Canal, mora than any othar single 
avant, that brought tha nation's attention to tha fact that no 
federal ■soaanlsm existed for ramadiation of such a disaster, and 
that lad ultimataly to tha anaotmant of Suparfund. I introducad 
tha first Suparfund bill,- and froa tha start I hava bsan a 
supporter of strong Suparfund lagislstion. I think that, in 
anaoting suparfund, Congrass did a good job of balanci n g 
environmental intsrssts against othar intaraata. That is why I 
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find it so disturbing that court* have la recant years expended 
Superfund liability far beyond what congress avar intended and 
craatad a aavara and growing problan for thousands of credit- 
worthy aaall buainaasaa and thair landars across the country. 

Hy currant involvement with tha lasua of environmental 
landar liability axtanda fron last year, whan it cane to ay 
attention, aa Chairman of tha Snail Business committee, that the 
primary Impact of environmental lender liability is on the small 
business community, over tha past yaar, tha Committee ham held 
two hearings on the problems thet environmental landar liability 
pose* for small businesses and their lenders. I think the 
hearing record eotabllshea two things quit* clearly. First, 
Congress, in enacting Superfund in 1910, never intandad to hold 
landar* liable when they foreclose on contaminated property and 
that, therefore, recent court decisions holding such lenders 
liable stand in direct violation of Congresslonel intent, 
second, the prob lam created by these court decisions for the 
small business community is national in scope, effect* a wide 
rang* of industries, and is growing. I will discuss the** issues 



With regard to Congreeeional intent, I believe that la 
enacting superfund in 1910, Congress did not intend to hold 
lenders liable unless they biaomi involved in management of the 
borrower's facility, as yea know, the Superfund statute create* 
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an txpru* exemption iron clean-up liability for a lander "who, 
without participating in that management of a veeael or facility, 
holds indicia of ownership primarily to protact hia aacurlty 
intaraat in tha vassal or facility." Thie la Known as tha 
■aacurlty Intaraat exemption." Congress olaarly lntandad this 
exemption to apply not only whan a lender holds a aacurlty 
intaraat, but also whan it exercises its rights In that aacurlty 
intaraat by forecloaing on and taking titla to tha facility. Tha 
right of foreclosure, attar all, ia fundanantal to secured 
cradit. To conatrua this otharwlaa Is to stats that Congraas 
lntandad to craata a right without a rasady. 

Dsspits tha elsar statutory languaga and intent, sons rscsnt 
fadaral court decisions hava hald that lenders are liabla whan 
they merely foreclose on contaainatad proparty or hava tha 
capacity to influence tha borrowar'a treatment of hasardous 
wants. In Use, tha fadaral district court of Maryland, in 0,3, 
v. MaadlBal — "* * Tmat. hald that whan Maryland Bank * Trust 
foreclosed on a farm which latar waa dlson vsr s d to be 
contaainatad with basardous wasta, tha bank bacana an "ownsr" 
undar snpsrfund and wss thus liabla for tha cost of claanup. Tha 
bank i n di d np settling tha- cane with EPA for more than |*oo,ooo. 
In 1MI, the f ede ra l district court for the We st ern District of 
Pennsylvania, in *««<«■ »- mm ■itfifnalitlnBi nsld a bank liable 
whan it nerely for ec losed on its mortgage on a dsfunct 
electroplating plant and nsld titla for • souths before 
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reselling. Similarly, the pmldrat of * very mam.ll bank, the 
Minus' Bank-of Butts, Montana, testified btten «y Committee 
last sonth tost bis bank now faces inpairmant, and poeaibly 
insolvency, bscsuss it foreclosed on * contaminated facility in 
19B* and has bssn named by I.P.A. as a potentially responsible 
party. Cleanup ooats in tha Montana case ara estimated at 97-10 
aillion, which is nsarly 20 tlass tna else of tna original lean. 
I want to point out that in nena of these oasa* did tna lenders 
causa or cantributs to tha contamination or baooai involvad in 
management of tha borrower's facility. Thsy wars bald liable 
merely by virtua of tha fact that thay foro o loood on prcpsrty 
that turned out to be contaminated. 

Tha ■eat recant case, and perhaps tna nest disturbing one, 
is n.a. v. Fi— * BBtnyj oorp-. which osae down two mouths age in 
the Eleventh Circuit. The Circuit Court opinion held that a 
lender say be liable if it "participat[ee] in the financial 
■anagaaant of a facility to a degree indicating a capacity to 
influence the corporation'e treatment of hasardous wastes. It ie 
not necessary for the secu red creditor actually to Involve itself 
in the day-to-day oper a t i o ns of the facility in order to be 
liable." notice bow broad this language la. under this legal 

i influence" — no ea our e d leader ie eefe. 



argued that anyone who mekee a lean has the capacity to influence 
the borrower's treatment of hasardous waste. 
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This expansion of lander liability has raised another 
oonosrnt that courts will now begin to expend liability to a 
truoteo or executor which Merely halds title to or control of a 
contaminated property as part of a trust or estate. It la 
possible that courts will interpret fuperfund so that such a 
fiduciary will be liable for the coat of cleaning up the 
contaminated property and for -damages. Liability in a case like 
this could quo sad the value ef the entire trust or estate ■ in 
which case the fiduciary say be hald personally liable. 

Although soma courts, searching for deep pockets to pay for 
Supsrfund clean-ups, have violated Congressional intent, I want 
to paint out that other courts have been faithful to 
Congressional intent and nave respected the security interest 
exemption. For example, in United States v. Mtrabtle . a 1915 
federal came In the Eaatarn District of Pennsylvania, the court 
dismiossd the oass against a lender which had restricted its 
participation In the borrower's affairs to general financial 
mattara and avoided "the ants and bolts day-to-day production 
aspects of the business." This stands In oontramt to ZAmmt 
rasters., where mere "capacity to influence" determined liability. 
To alts another example. In a 19BB lander liability oass in the 
southern District of Texas, coastal casting Service. Inc. v. 
axon, tbo court mads clear in its opinion that foreclosure on 
property was not enough to find the lender liable ss an owner. 
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Mat iiint, ■.».*. ftanlniatratar Millar Mllly tal« a 
hriaf la* a* hn a. !■ — raportara an jum 19 tint it la Mt tha 
intant at ■•».». ta "imrolva l w anoa a t hyatanaara ant Tin flirt la 
taaaa liability oaaaa." It la aat tha fararal gevarnaant'a 
"iataatlaa", ha aaid, ta hal* hanka ana athar lanaara liabla far 
olaanua avaa If tbay atm atop ar t y contarinataa - with haaaraaaa 



aaah liaiira ta ha liahlai aavaral eaurta hava a araaa that aaah 
laaiara aboula aat ha L labia* and now tha haaa af taa 

Knviranaantal Prataetlaa haa noy aar aaa thaaa laaiara ahaal* eat 
ha liabla. 



affactivaly aaan, h*.. Chairaaa, la that a liaiir ahioh aafcaa a 
$M,oM aaoura* laaa oaala ana up aayiaf IS aillla* ta alaaa up 

taa I mt law whleh it 4U nothlna ta oaaaa ar eraata. Xa nany 

oaaaa. It ia aat wast* it far tha laaaar ta taha that riafc. Ana 



rra* laaaa to 1 

haaaaaa— aataa-ials ar ara- looatad in araaa of paaaibla haa araov 
waata contaalnation. Tha raaalt la that thaaaaai a af wall-run, 
oradlt-warthy anall aaaiaaaaaa ahioh oaa affar aaly thair 
faaility ar f aa arta aa collateral eanrat obtain tha flnaaalna 
thay naad ta aurvira. 
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X first baoasa inn of this probL«a whan it surfaced in sy 
CongrassioBar -district in DMttni Maw York, at the Rochester 
Outer Loop Industrial Park. It la e large industrial park which 
baa exists* since tha early 1970a. Recently, it mi suspected 
that tba land benaath tha Park nay ba contaminated, sine* tha 
alt* was used aa a landfill before 1971. But racant 
invaatigatlona of tba land by tba Haw York Stat* Department of 
Environmental Conservation failad to find avidanoa of aarloua 
contaaination. Nevertheless, ovar tba pant savaral yaara tba 
asall buainaaaaa locatad within tha Park hava not baan abla to 
obtain financing from any landar, up to and including tha atata 
of Maw York and tha Snail Buainaaa Adnlni aeration, because tha 
landar* fear exactly what I hava baan talking about — that a 
$10,000 loan oomld turn into a $5 Billion nightmare, without 
financing, tha buainaaaaa in tha Park will not aurvlva. 

At our August 3rd haaring last year, tha Petroleum Marketers 
of A— rica taatiflad that many of thair ssnbars naadad financing 
ta rapair and raplaoa thair undarground petroleum atoraga tanks 
in ordar to eoaply with B.F.A. ragulatlona. But thay oaald not 

i landars war* afraid of liability under 



In otbar wards, tbssa patrolaua marketers could not avan gat tha 
financing thay naadad ta claan up thair faoilitiM, - And so thssa 
In depe n dent patrolaua sarkstars, sost of which are ■■all 
buai n aaaaa, wars faoad with tha isBinant olosura of ovar as, 000 
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eervloo etatlono iew M the o uwnliy . Nut finally happened Is 
that the IiKt. IB — J to poa tp o n o lnpla— nt atlon of It* 
regulation*, rather than face the proepect of 25,000 eervloo 
■tat ion* going under. Mat thla oaaa illuatratea a* clearly la 
that environmental lender liability la not only threatening tha 
existence of tana of thouaanda of anall buainaaaaa, it la also 
inpeding efforts lay responsible bualnaaaa* to olaan up thalr 
facilities. 

Z have heard siailar aooounta fron oonpanies In other 
industries and geographical araaa. Dryeleanara, tranaahlppara , 
electric platara, wood product nanufaoturara, natal finishers, 
and other hue Incases tbat una hazardous aatoriala altbar In thair 
prooa a aaa or as a part of tha product oftan have difficulty 
obtaining a lean —— re d by thalr faellltlaa. Parsers and 
agricultural businesses ara aloe affected, hs the National Fern 
Credit Council taatlfled at our June 7th hearlnf i 



1 liability for • 
chofctpf off credit to credit-worthy applioaata in 
situations wham envlronaental problena are aerely 
euap acted and In cacao where credit nay be tha only 



■ with Halted * 
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Tha problon can torn particularly meatm In rural mu. A 
nail bonknr~rron tha coral town of Dana, Indiana taotiflad 
bafera tha Snail Buainaaa Conuittas on Juna 7th that tha raoant 
court doolslonn on anvlrennantal liability ootid affaet tha 
bank'a ability to flnanoo tha ooaannity'a only auto body shop, 
it* only oonvanianca atom and gas station, ita two auto rspair 
plaoaa, lto ona fool doalar, and auoh of tha tarn land in tha 
bo— unity. Tha wit — ■ axplainad that an tha only bank la tha 
o yim ity, it faeao a deubls-odgod sverdi if it doas not flnanoo 
tfc—a ■win—nan, neat of whloh ara family ownad, tha buslnasaoa 
will bava to oloaa down, and thair nropartioo eonld booona 
worth! ana to than and anyona alaot on tha othar band, if tha bank 
continuaa ta flnanoo t han a buainossos and fun it night faoa an 
axtronoly oootly anvlronnantnl claan-up. 

I should not* that it la not just private landars that ara 
balnf forood to curtail thair activities, it Is oovaranant and 
quasi -govamnant aganaian, as wall. Too snail Bonlnana 
Xdninistratlon, tha Pasaral Oapoait I nauxan oa Corpor a tion, Fannia 
Mao, Traddia Mho, tha Rosolution Trust Oanpany, tha ramars Bono 
Administration, and fan crodit councils sro all faoad with 
potentially o n o m o o n liability for naiardana waoto closnup as a 
rasult of thai raoant oourt daoialona, and. In nany oaaaa, hava 
a npr oanad an intaraot In legislation to that would shield than 
ma unfair liability, u Chairman of tka Snail Business 
Connittoa, I wan amused to find that tha Snail Buainaaa 
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Administration ltaslf bu > poller a* not making loans which 
cr*tt» a rlsk-of kuirtMt miti liability for tha aganey. 

In tha 1M( Snparfund undMntt, O anajr — ■ eraatad what ia 
known as tha "innocant landownar dafanaa,* which waa intandad to 
provlda a way for w a awa landara and othara to protaot 
th— — It— against liability. A dafandant can avoid liability, 
according to tha dafanaa, if it oan ahaw that bafora it aoquirad 
a facility, it undartook "all approprlata ingulriaa" to find 
contamination. Tfea problaa with tha Innocant landownar dafanaa 
la that l.l.l.'i lntarpratatlon of that dafanaa, and tha court 
daeisiona which oonstrua it, glva landara no olaar guidanoa what 
atapa thay must tak* to avoid liability. Testimony bafora tha 
Snail Buainass Co— lttas llkanad tha aaareh for an innocant 
landownar to Dloganas In tha daylight with his lantarni if tha 
landar undartook all approprlata Inquiry, and tha contamination 
waa found, than tha landar waa not an Innocant landownar. If tha 
landar did not find tha contamination, than all approprlata 
Inquiry **• not mad*. Environmental asaaaamanta do not and 
cannot provide complata aaauranca that a piaoa of pi.in y ai.ty ia not 
contaminatad. and that la why thara la a broad a— an— a in tha 
landing oom—nity that tha- innocant landownar dof ana* almply doaa 
not provlda a aafa harbor fr— liability. 

To auB—riao, I baliova that soma courts hava vitiata* 
C engraa a lonal intant and oraatad anomoua prefala— far tha —all 
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, profaless which ar* just beginning to be felt. 
im net fully adop t ed to the new court 
, but it will be forced to. The day bee cose when * 
lender union, ignore* these court decisions, end continues its 
current landing practices, is risking its very survival. As 
lenders continue to snot down their lending activities, ws are 
going to see an Increasingly sever* sgueoao on credit for what I 
regard as the nost isportant sector of the Juasrlcen econosy — 
the ssall business sector. As Chairsen of tha Ssell Business 
CessittsSf Z have beooss aeotaly swers that small businesses in 
this oow ntr y have in recent aontba been experiencing s credit 
crunch which is real and is spreading, while there ar* many 
oauses for that sgueeie on credit, environsentsl lender liability 
is surely e contributing factor. 

scsw people neve, eaid we should wait to resolve this arables 
until next year, when Superfund is up for reanthoritation. Ne 
cannot wait. Ths ssall business cossunity cannot wait, what we 
era seeing now Is just the tip of the iceberg, let us resolve 
this problem now — this year — before it grown to catastrophic 



As to ths speci fi cs of ay bill, I want te snphssiss that I 
an net senses ! to it in its precise tors. I recognise that sens 
■s ends o n ta nay well be in order. I an save that w* oan fashion a 
eelution te thin probles that can accossodato all legitlneto 

11 
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tho tin* to wMr*M this Imim ia now. Tin* la naming out, not 
only f°r tola assaion at Congruaa, but also for tha ■■■11 
buainasa ooBMinlty. Thank you. 
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Senator Gabn [presiding]. John, thank you very much. 

We appreciate your testimony. I'm very glad you saved me the 
necessity of pointing that out at the beginning. I think most people 
are aware of your long involvement in Superfund and your envi- 
ronmental credentials. 

OPENING STATEMENT OF SENATOR SHELBY 

Senator Shelby. John, I just want to tell you I enjoyed working 
with you when we were in the House together. When you come 
before this committee today, you're no stranger here. You brought 
with you a lot of sense, but a lot of common sense, which some of 
the courts need at times. And perhaps we need at times. 

I want to commend you for your leadership in this area, in the 
House. 

Also, I want to take this moment to commend my colleague, Sen- 
ator Gam. I'm a cosponsor of his legislation. It makes sense. It's 
timely. We are in a credit crunch. You know, from sitting on the 
Banking Committee over on your side of the aisle, what's going on, 
and we know from here. Even our expert witnesses who have been 
before the panel the last several days know that. 

So, this just compiles the problem. And if I were a bank, should 
they look after themselves? I hope so, the best they can. But what 
they're doing, they are aiding and abetting the credit crunch. And 
it's not their fault, for once. 

And we need this legislation. I believe that we've got a chance to 
get it through. Congress is moving on. It just makes sense, and I 
want to commend you for it. You and Senator Garn. 

Representative LaFalce. Thank you very much, Senator. 

One last point that either I didn't make or I didn't make ade- 
quately. I'm really not seeking some new law. I am seeking to rein- 
state the law as we envisioned it in 1980, as we thought we had 
made it clear, as some courts have interpreted it. 

I want to restore the congressional intent that we thought we ar- 
ticulated fairly well in 1980. And, obviously, we could have done a 
better and clearer job. 

Senator Shelby. What's your timetable in the House? 

Representative LaFalce. Congressman Luken is going to have a 
hearing on the 2nd. To the extent that you can encourage him not 
only to have a hearing but to have a markup of some bill, whether 
it's mine, Senator Gam's or his own, then I'm the first to admit 
that mine could be improved upon. And I would welcome any rea- 
sonable suggestions. 

By reasonable suggestion, I mean somebody who in good faith 
thinks there's a problem that needs legislative remedy rather than 
somebody who just wants to be obstructionist, saying: I don't care 
about anything other than environmental considerations and I 
don't care about business problems, I don't care about lending prob- 
lems, I don't care about economic problems. 

That type of individual who just wants to toss out phony, false 
scare tactic arguments. Forget it. If they have some legitimate con- 
siderations and concerns, I am more than willing to talk. 
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Senator Shelby. This is one time, and I am sure that there are 
others, that the banks, in my opinion, have a real legitimate reason 
for being here in force: 

I hope they will push on this. 

[The complete prepared statement of Senator Shelby follows:] 
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STATEMENT BY SENATOR RICHARD SBBLBT 

AT HEARING OB LENDER LIABILITY 

JULY 19, 1990 

MR. CHAIRMAN, I COMMEND YOU FOR SCHEDULING THIS AFTERNOON'S 
HEARING ON A SUBJECT THAT HAS BECOME INCREASINGLY IMPORTANT. I 
MOULD LIKE TOO TO COKMEMD SENATOR GARN FOR HIS LEADERSHIP IN 
THIS AREA. HE HAS IDENTIFIED AM ISSUE OF GREAT IMPORTANCE TO 
INSURED FINANCIAL INSTITUTIONS AMD TO A GROWING RANGE OF 
BORROWERS, AS WELL AS TO THE REGULATORS AMD ULTIMATELY TO THE 
TAXPAYER. 

WHEN CONGRESS PASSED CKRCLA (THE COMPREHENSIVE ENVIRONMENTAL 
RESPONSE, COMPENSATION, AND LIABILITY ACT OP 1910), MTTBR KNOWN 
AS THE SUPERFUND ACT, IT MAS ITS INTENTION TO MAKE THOSE 
RESPONSIBLE FOR HAZARDOUS HASTE PAY FOR ITS CLEANUP. HOWEVER, 
RECENT COURT DECISIONS RAVE EXTENDED THE LIABILITY TO LENDERS, 
EVEN WHEN THAT LENDER DID MOT CONTRIBUTE TOWARD THE 
CONTAMINATION OF THE PROPERTY. 

THE RAMIFICATIONS OF THIS ARE UNSETTLING AND POTENTIALLY PAR 
REACHING. HOT ONLY COULD THIS ADVERSELY AFFECT THE 
AVAILABILITY OF CREDIT TO BORROWERS DEEMED TO SB HIGH-RISK BUT 
IT COULD ALSO EXPOSE THB REGULATORY AGENCIES CHARGED BY LAM TO 
TAKE OVER INSOLVENT INSTITUTIONS TO INESTIMABLE LIABILITIES, THE 
COST OF WHICH COULD RAPIDLY DIMINISH THB RESOURCES AVAILABLE FOR 
RESOLVING FAILED INSTITUTIONS. THE COURT DECISIONS ALSO MAKB 
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UNCERTAIN THE POTENTIAL LIABILITY OF A BANK ACTING AS A 
FIDUCIARY THROUGH ITS TRUST DEPARTMENT FOR ASSETS IT MAY 



MR. CHAIRMAN, I AM EXTREMELY SENSITIVE TO THE NEED TO CLEAN UP 
AND PROTECT THE ENVIRONMENT. I UNDERSTAND THE INCLINATION 
OF ENVIRONMENTAL ADVOCATES TO WANT TO PRESERVE THE AMBIGUITY OF 
LENDER LIABILITY; BANKS REPRESENT DEEP POCKETS TO THE PUBLIC AND 
LIKE MOST CRISES, THE ENVIRONMENTAL CLEAN UP EFFORT IS IN NEED 
OF DEEP POCKETS. YET I BELIEVE THAT COURT DECISIONS EXTENDING 
LIABILITY TO LENDERS, BY DETERMINING THAT A BANK ACTING TO 
PROTECT ITS SECURITY IS AN "OWNER- AS DEFINED BY CERCLA, HAVE 
GONE TOO FAR. THE POTENTIAL REPERCUSSIONS FOR SMALL BUSINESSES, 
FOR INSURED FINANCIAL INSTITUTIONS, AND FOR THE DEPOSIT 
INSURANCE FUNDS ARE TOO GREAT AND I BELIEVE THAT CONGRESS MUST 
ACT TO CLARIFY THE ORIGINAL INTENT OF CERCLA. 

ONCE AGAIN, I COMMEND MY COLLEAGUE FROM UTAH FOR IDENTIFYING A 
SERIOUS PROBLEM AND INTRODUCING RESPONSIBLE LEGISLATION. IT HAY 
BE THAT AFTER DISCUSSION, SOKE CHANGES NEED TO BE HADE, BUT I 
BELIEVE THAT THIS BILL IS AN EXCELLENT STARTING POINT. 

THANK YOU, MR. CHAIRMAN. 



zecbyGOO^Ie 



47 

Senator Garn. Thank you. 

John, I appreciate your making that last point because this is not 
new law we re trying to do. We're trying to get back to where we 
were. And that was very well thought out. As you know, I was here 
at that time as well. 

It does make a great deal of sense. We'll have the opportunity to 
hear from the EPA and the Environmental Defense Fund today. 
But, I'm a little bit surprised at their testimony because I don't 
consider this an environmental issue. Nobody's talking about wa- 
tering down Superfund. Nobody wants those sites to stay there. We 
all want them cleaned up. Every one of us have sites of this type in 
our States, and we're doing the best we can to get them cleaned up. 

But, to stretch this to whomever has the money, regardless of 
whether it's fair or not or whether they had any involvement — 
again, I want to emphasize both you and I have no desire to even 
attempt to exempt anyone who is at fault. 

Representative LaFalce. Absolutely. 

Senator Garn. If they are at fault, they ought to be held respon- 
sible prior to the taxpayers for what they did. 

Representative LaFalce. And if that s going to be the effect of 
your bill and my bill, we'll amend your bill and my bill if it's a 
reasonable concern. 

But you know, if the judicial interpretation of Superfund had 
been known to the Congress in December 1980, Superfund never 
would have been enacted into law. Never. 

We never intended to make lenders fully liable for the cost of 
clean-up. We never intended to make lenders responsible for envi- 
ronmental clean-up of properties either. This simply was not envi- 
sioned whatsoever. 

Senator Garn. I thank you very much. I have no further ques- 
tions. 

Senator Shelby [presiding]. Senator Graham. 

Senator Graham. Mr. Chairman, I have no opening statement, or - 
no questions. I appreciate Congressman LaFalce sharing with us 
his legislation. 

Senator Shelby. Thank you for coming over. Before we start, I 
have a statement for the record from Senator Dixon. 

STATEMENT OP SENATOR ALAN J. DIXON 

Senator Dixon. Mr. Chairman, I am pleased to be here this after- 
noon as the Senate Banking Committee explores the subject of en- 
vironmental lender liability. 

I voted for the Superfund reauthorization in 1986. I believe that 
the cleanup of toxic waste sites must be a priority. 

Legal developments in the area of environmental lender liability 
do raise some concerns in my mind. I look forward to the wit- 
nesses' testimony in order to be better able to evaluate what to do. 
On the one side, frightening banks into curtailing their loan ac- 
tivity will not help clean up hazardous wastes. Denying access to 
credit to legitimate businesses does not promote a cleaner environ- 
However, we also do not want to allow foreclosure or workout sit- 
uations to become a means of avoiding Superfund liability. Inad- 
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vertently, I do not want to be party to creating any loopholes in 
the Superfund law. 

I pledge to work with my colleagues, with lenders, and with envi- 
ronmentalists to make sure that both our environmental and finan- 
cial needs are met. 

Senator Garn. We'll have our first panel come up now. 

Gentlemen, we're happy to have you before us. Mr. Seelig, do you 
wish to begin? 

STATEMENT OF STEVEN A. SEELIG, DIRECTOR, DIVISION OF LIQ- 
UIDATION, FEDERAL DEPOSIT INSURANCE CORPORATION, 
WASHINGTON, DC, ACCOMPANIED BY ROBERT F. MIAILOVICH, 
ASSISTANT DIRECTOR, OFFICE OF POLICY, DIVISION OF SU- 
PERVISION 

Mr. Seelig. Good afternoon, Mr. Chairman, members of the com- 
mittee. We appreciate this opportunity to present the views of the 
Federal Deposit Insurance Corporation on lender liability for haz- 
ardous substance clean-up costs and damages. 

The concerns and views raised in our testimony are also shared 
by the Resolution Trust Corporation. We understand the RTC will 
be submitting its own statement to the committee. 

The FDIC is very concerned about lenders' potential liability 
under Federal and various State environmental laws. As the insur- 
er of banks and thrifts as well as the receiver or liquidator of failed 
banks and thrifts, we believe that the Federal Deposit Insurance 
System should not be threatened as a result of the environmental 
liability assessments. 

As the insurer of about 15,800 financial institutions, we are anx- 
ious to see the safety and soundness of the banking and thrift 
system are not threatened as a result of lender liability for such 

The FDIC and RTC support the Lender Liability Act of 1990. The 
legislation would limit the diversion of deposit insurance funds 
from their primary purpose, the protection of depositors, and limit 
the escalating costs of resolving failed and failing savings and 
loans. 

The environmental laws as presently interpreted also pose signif- 
icant risks to our goal of protecting depositors. We believe it is ex- 
tremely important that we do not divert deposit insurance moneys 
from their primary purpose, no matter how laudable the other 
goal. 

Our written testimony provides background on how the FDIC 
may become directly involved with property which poses problems 
under current environmental laws; the risks to the FDIC and 
FDIC-insured lenders from potential lender environmental liability 
claims; how lenders have responded to the risks arising under cur- 
rent environmental laws, and, finally, our comments on proposed 
legislation to provide relief from environmental lender liability. 

At the time of the FDIC's appointment as receiver of a failed 
bank, all assets of the failed institution come to the FDIC for liqui- 
dation. If the resolution of the failed institution is a purchase and 
assumption transaction, the assuming financial institution may 
purchase some or all of the assets of the failed institution. 
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Assets that come into the FDIC's possession may include nonper- 
forming loans as well as real estate foreclosed upon by failed insti- 
tutions. 

Whenever possible, we attempt to confine these assets, and any 
potential liabilities associated with them, to the failed institutions' 
receivership estate in order to protect access to, and protect, the 
deposit insurance fund. 

However, this is not always possible and we may have to assume 
the risk of environmental liability in our corporate capacity. 

With regard to these retained assets, the FD1C as receiver is gen- 
erally regarded as "standing in the shoes" of the failed institution. 
Although no cases have yet been decided in this area, we are con- 
cerned that the FDIC, as to these assets, may be treated just like 
any lender under the environmental laws. 

We are also concerned that a court may some day determine that 
the FDIC, in its corporate capacity, is responsible for a receiver- 
ship's environmental liabilities. 

Indeed, if the FDIC in its corporate capacity ever becomes direct- 
ly liable for environmental claims, our resources, designed to pro- 
tect depositors, could be drained. 

Should the FDIC be held liable for the clean-up costs of particu- 
lar hazardous substance sites; even though the FDIC did not origi- 
nally create this problem, this liability would cause the insurance 
fund to decline and increase the cost of resolving failed and failing 
financial institutions. 

This would be particularly the case if the FDIC and the RTC in 
their corporate capacities are found to be chargeable with the li- 
abilities. 

The extent to which we are placed at risk depends largely upon 
the assets we hold. The more banks and thrifts that fail, the great- 
er the potential for the assertion of environmental liability claims 
against the FDIC and the RTC, due to the sheer numbers of assets 
that we end up holding, at this time. At this time the FDIC is re- 
sponsible for liquidating assets from 904 failed banks and 99 failed 
thrifts. The FDIC presently holds in its various capacities a total of 
approximately $13.2 billion in real estate related assets. 

The FDIC is also liable for approximately $5.5 billion in real 
estate-related assets, resulting from large assisted bank transac- 
tions, and, further, the FDIC has approximately$13.8 billion in 
real estate-related assets resulting from the FSLIC assistance 
agreements. 

Of the total assets held by the FDIC for liquidation, approximate- 
ly 270 assets, with a total book value of about $365 million, have 
been identified to date as potentially having hazardous substance 
problems. 

We have obtained clean-up estimates for approximately 50 of 
these properties and have been told that these costs may be more 
than three times the market value of these properties. 

Additionally, it appears the FDIC may have liability on 50 prop- 
erties with a book value of $200 million from the large bank-assist- 
ance transactions. 

As the FDIC seeks to resolve failed financial institutions, inter- 
ested purchasers increasingly raise concerns about potential envi- 
ronmental liabilities. 
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At times, these buyers seek indemnification from the FDIC for 
potential environmental liability claims. At other times, they seek 
drastic reductions in price to accommodate their concerns for envi- 
ronmental risks. 

Ultimately, some buyers just refuse to purchase certain assets 
which they identify as having potential liability. 

Because of buyers' concerns, we may carve out assets in some 
cases, choosing not to even attempt to transfer them. Too often, it 
is the FDIC and, thus, the deposit insurance funds, or the taxpay- 
er that are left holding the bag. 

The FDIC has additional exposure to the environmental laws 
that arise from the risk to lenders. 

Lenders are faced with the specter of enormous liability assess- 
ments under the current environmental laws which deal with haz- 
ardous substances. 

This is particularly true today in light of the recent decision of 
the U.S. Court of Appeals for the 11th Circuit. In the United States 
v. Fleet Factors Corporation, the circuit court held that a lender 
can be held liable for Superfund clean-up costs solely on the basis 
-of the lender's participation in the financial management of a facil- 
ity. 

A lender may become liable under the Superfund as a result of 
being a present or past owner of a property, or if it's found to be an 
operator of a facility, where substances have been improperly re- 
leased, stored or deposited. 

Once a lender forecloses on collateral or otherwise obtains title 
to a borrower's property, the lender may become liable immediate- 
ly for any costs incurred to mediate that property simply by the 
virtue of its being the current owner of the property. 

The duration of the ownership, however brief, does not matter. 

The Fleet Factors decision may have an enormous impact on 
lenders, particularly if the decision is adopted by other circuit courts. 
Lenders may have to change their loan underwriting prac- 
tices and how they deal with defaulted borrowers. 

Further, just as the Federal banking agencies are encouraging 
banks and thrifts to manage their loan portfolios more carefully, 
the decision in Fleet Factors may signal to lenders that they should 
be less involved in overseeing borrowers. 

Should this occur, the FDIC's goals of promoting the safety and 
soundness of the banking and thrift system and the viability of 
deposit insurance may be frustrated. 

Lenders clearly face significant potential risks under the current 
environmental laws and court rulings. Because the issues are still 
evolving, what is considered a prudent action by a lender today 
might become a cause for action tomorrow. Irrespective of the size 
of the loan, a Superfund lawsuit could result in a claim that is in 
excess of a lender s net worth. 

While an individual charge-off is a normal occurrence in banking 
and can be managed, a Superfund lawsuit could cause the insolven- 
cy of an insured institution. 

Most lenders have attempted to control their environmental 
risks. Almost all large institutions address hazardous waste and 
other environmental problems in their loan policies and their pro- 
cedures manuals. 
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Smaller lenders usually deal with environmental issues on an ad \ 
hoc basis, seeking outside advice when necessary. 

Before a credit decision is made, financial institutions often con- 
duct environmental audits on potential loan customers that are in- 
volved in some way with hazardous wastes. 

If the borrower is unable to repay the loan, many banks assess 
potential environmental risks before restructuring the loan or fore- 
closing on real estate held as collateral. 

In addition to the cost and risk increases, the potential for envi- 
ronmental liability could have credit allocation consequences and 
could jeopardize the ability of certain segments of the economy to 
obtain financing and, therefore, to operate. 

As stated previously, the FDIC on the whole supports S. 2827. 
However, we believe that the immunity afforded by S. 2827 should 
be strengthened. 

And to the extent we can minimize judicial interpretation of the 
bill, once enacted, we will be able to save litigation-related ex- 
penses. 

We would like to see the following three general changes. 

No. 1, clarify and narrow FDIC, RTC potential liability. 

No. 2, extend the exemptions to State and other Federal environ- 
mental lawB. 

And, No. 3, extend these immunities to those who purchase con- 
taminated assets from us. 

A detailed discussion of the individual provisions of S. 2827 as 
well as some recommended amendments are attached to our writ- 
ten statement. 

In conclusion, we believe that it is altogether appropriate and 
necessary to exempt the FDIC and the RTC from liability under 
Federal and State environmental laws that deal with hazardous 
substances, except where we are the cause of the problem, and to 
clarify or limit the instances where a lender can be found liable. 

The FDIC and RTC were created to safeguard the safety and 
soundness of the banking system, provide confidence to depositors 
and handle the savings and loan clean-up. 

They were not created to solve the environmental problems con- 
fronting this country. Other agencies were created to deal with 
these problems and they can do so much more effectively and effi- 
ciently. 

Particularly during these times, the energies and funds of the 
FDIC and the RTC should not be diverted from their primary mis- 
sion, nor should the costs of cleaning up S&L's be confused with 
those of cleaning up the environment. 

The FDIC and RTC thoroughly support the goals underlying cur- 
rent environmental laws. However, liability for remedying environ- 
mental problems should be borne by those who created them and 
not by banks and thrifts, or the FDIC and the RTC. 

If those who are responsible for the problem are insolvent, then 
another insurance fund, if you will, exists to pay for them, the Re- 
sponse Trust Fund, created by Congress under Superfund. 

That fund, not the FDIC's insurance funds, or the RTC's funds 
should bear the cost of environmental problems. 

Thank you. 

[The complete prepared statement of Steven A. Seel ig follows:] 
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Good afternoon, Mr. Chairman and members of the committee . Me 
appreciate this opportunity to present the view* of the Federal 
Dapoait Inauranca Corporation on lender liability for haiardoua 
substance clean up coata and damages. The concama and vlava raiaad 
in aur testimony ara also shared by the Resolution Trust 
Corporation. Ma understand the rtc will ba submitting ita own 



ma priaary federal lava which iapoaa liability on the basis Of 
haiardoua substances ara the comprehensive Environmental Kaaponaa, 
compensation and Liability Act (CEKCLA) or, aa it la coaawnly called, 
"Buperfund, 1 and the Resource Conservation and Recovery Act (RCRA) . 
The FD1C la vary concerned about landara' potential liability under 
federal and varioua atata environmental lawa. Aa the inaurer of 
banka and thrifts, aa wall aa the receiver or liquidator of failad 
bank* and thrifts, wa baliava the fadaral dapoait inauranca ayataa 
should not, ba threatened as a result of environmental liability 
assessments. As the primary fadaral supervisor for almost 1,000 
state -chartered nonmamber commercial and savings banka with over one 
trillion dollars in asaata, wa ara anxious to saa that the safety and 
soundness of the banking and thrift ayataa ara not threatened as a 
result of lander liability under such laws. 

On that whole, the PDIC and RTC support the "Lender Liability Act Of 
UtO- (Subtitle B of s. 3137) . The legislation would Unit the 
diversion at dapoait inauranca funds from their primary purpose — 
the protection of depositors — and limit the escalating costs of 
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resolving failed and failing aavinga and loana. Th« FDIC ia 
concernod about the protection of out environment. But, the 
environmental lava, aa praaantly interpreted, also poaa significant 
risks to our goal of protecting depositors. Ha believe it ia 

extremely important that we not divert deposit insurance monies from 
their primary purpose, no matter how laudabla the other goal. 

Our testimony will provide background on bow the FDIC may become 
directly involved with property Which poses problem* under current 
environmental laws. Ha than will addraaa the risk to the FDIC and 
FDIC- insured lenders from potential anvlronmantel liability claims. 
Ha will discuss generally how lenders have responded to the risks 
arising under current environmental law. In addition, we will 
address the risk of loss to other agencies or instrumental itias of 
the Federal government. Finally, we will comment on proposed 
legislation to provide relief from environmental lender liability. 



At the time of the FDIC'e appointment as receiver of a failed ban* 
all assets of the failed institution come to the FDIC for 
liquidation. If the resolution of the failed institution is a 
purchase end assumption transaction, the assuming financial 
Institution may purchase some or all of the assets of the failed 
institution. Even as to those assets assumed, the assuming 
institution may later put some assets back to the FDIC. 
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unsold assets, or those "putback" to the FDIC, may include 
non -per forming loans, as vail as raal estate owned by the institution 
aa a result of foreclosure on collateral [generally tented, "owned 
raal estate-). Thus, even under a purchase and assumption 
-transaction, soma assets — such as aacurad notes and owned raal 
estate — stay remain with, or ba put back to, the POIC. Ha attempt. 
to confine thai* aaaata, and any potential liabilities associated 
with them, to the tailed institution's receivership estate. This is 
dons In order to prevent access to, and protect, the deposit 
insurance fund. 

Kith regard to these retained assets, the FDIC aa receiver is 
generally regarded as "standing in the shoes" of the failed 
Institution. Although no cssas have yet been decided in this area, 
we are concerned that the FDIC, as to these assets, may be treated 
just like any lander under the environmental laws. He are also 
concerned that a Court may SO— day determine that th* FDIC, in its 
corporate capacity aa wall, la responsible for a receivership's 
environmental liabilities. Indeed, if the FDIC in its corporate 
capacity ever becomes directly liable for environmental claims, our 
resources — designed to protect depositors — could be imperiled. 

In summary, whether or not a purchase and assumption transaction is 
affected, the FDIC may find that it holds assets plagued by 
environmental problems. Furthermore, we may even find that soma of 
these assets have outstanding Buparfund liens against them. Clearly, 
t environmental laws may directly affect th* soundness of the 
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federal deposit insurance funds and the stability of the dsposit 
insurance system generally. 



RISKS TO THE DEPOSIT INSURANCE FUNDS 

The Environmental Protection Agency (EPA] has identified our* than 
30,000 super fund sites in this country. As the EPA cleans up thass 
sites, it is expected that litigation will escalate an the EPA sasks 
to shift clean-up costs, as it is Statutorily required to do, to 
those originally responsible for the improper disposal. 

At some point It will be argued that the FDIC is liable for the 
claan-up costs of a particular hazardous substance sits, avsn though 
the PDIC did not originally create the problem. If a court upheld 
that argument, this liability would directly affact the insurance 
funds or increase the cost of resolving failad and failing ssvings 
and loans. This would be true particularly if the PDIC and the RTC 
in their corporate capacities are found to be chargeable with the 
liability. 

The stability of the deposit insurance funds also m»y be adversely 
affected indirectly.. The number of failures of insured financial 
institutions may increase dua to lender liability for hazardous 
substance clean-ups. In turn, the financial condition of the deposit 
insurance funds would be weakened. Further, because environmental 
contamination problems, or the threat thereof, may lower the sale 
price of properties, the PDIC's recoveries from receivership 
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liquidations will decrease. Finally, to the extent that receivership 
•states ar* diminished by llabllitlaa lor clean-up casta, these 
receivership estates may not bs able to repay the monies originally 
lant to them by the dapoait insurance funds. 

Tbe FDIC does not face environmental liability risks because ye. 
created baiardous wastes or improperly disposed of these Material*, 
instead, ve face these potential liabilities ae a result of our being 
an involuntary 'owner or operator" of properties — for however short 
a period Of tiae these properties may be in our control — and 
because wastes were released or deposited on those properties by 
others in the paat. 

The extent to which we are placed at risk depends largely upon the 
aeaet* we hold. The Bore banks and thrifts that fail, the greater 
the potential for the assertion of environmental liability claims 
against the FDIC and the RTC, due to tbe sheer numbers of assets 
held. As this Committee knows, the number of banks and thrifts that 
have failed since 1SB3 has risen steadily. At this time, the FDIC is 
responsible for liquidating assets from. 99* failed banks and 99 
failed thrifts. The FDIC presently holds in its various capacities a 
total of approximately $13.3 billion In real estate related assets. 
The FDIC i* also liable for approximately $S-5 billion In real estate 
related assets resulting from large assisted bank transactions. 
Further, the FDIC has approximately »13.e billion In real estate 
related assets resulting from the FSLXC assistance agreements. The 
RTC also has a vast number of institutions and assets undar Its 
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jurisdiction. They can provide tin Committee with their numbers. 

M the FDIC aeeks to resolve (ailed financial institution!, 
interested purchasers increasingly raise concerns about potential 
environmental liability. At tinea, these buyers seek 
indemnifications from the FDIC for potential environmental liability 
claims. At otbar tines, they seek drastic reductions In pries to 
accommodate their concerns for environmental risks. Ultimately, Bona 
buyers just refuse to purchase certain assets which they identify as 
having potential environmental liability claims. Because of buyers' 
concerns, ws say carve out assets in some casss, choosing not to even 
attempt to transfar them. Too often it Is the FDIC — and, thus, the 
deposit insurance funds or the taxpayer — that are left "holding the 

To date, the FDIC has been fortunate. Relatively few Of our aassts, 
to our knowledge, contain hazardous substance problems. Of the totsl 
assets held by the FDIC for liquidation, a pproximately 370 assets — 
with a total book value of about $365 Billion — have been Identified 
at this time as potentially having hazardous substance problems. Ha 
have obtained clean-up estimate* for approximately so of these 
properties and have been told that these costs Kay be more than three 
11ms the market value of these properties. 

The FDIC holds other assets which may pose problems under other 
environmental laws. For example, the FDIC has an interest in ■ore 
than 200 assets — with a total book value of about f 300 million — 
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which may have asbestos problems. Ha are not addressing these types 
of problems today because they ara not generally affected by Senator 
Gam', bill. Xat, in considering this legislative Initiativa 
further, v* urge you to consider expansion of S- 2827 so that It 
addresses these problems as wall. 

Inability to collect the principal of an asset la ona thing. But, 
findings of Superfund liability on top of that could jeopardize the 
financial soundness of a financial institution and the deposit 
insurance system. Superfund liability assessments and the expenses 
incurred in litigating Superfund casaa can ha enormous. Given the 
large numbers of properties for which the FDIC la responsible, it can 
be anticipated that the FDIC Bay ha compelled to Incut these high 
Superfund clean-up costs, attorney faae, engineering fees and the 
Ilk* — absent legislative change. 

Further, the FDIC My be held liable for these costs — even if the 
banks or thrifts involved failed years ago. As a case in point, we 
will describe briefly a lawsuit filed lest year under CERCU end 

RCHA. 

Plaintiffs in the pending case seek damages of appro nlmately 
$6 million based on allegations that hazardous substances ware 
released beginning in the early 1950'* on property they now own. The 
hazardous substances allegedly were found on the property in the lata 
isso's, and the current owners » 
operators of the property. 
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In 19S7 and 1959, legal title to portions of this property was 
transferrin! to a bank for the bansf.lt of an employee's profit sharing 
retirement plan. The bank held Isyal title to the propsrty as 
trustee of tha plan but was not Involved in the operation of the 
propsrty. Ths property was leased back to tha company that 
established tha plan, pursuant to various leases. 



Plaintiffs do not contend that the bank contributed to the alleged 
contamination. Bather, plaintiffs allege only that tha property was 
contaminated during ths ties that the bank held record title. In 
1973, tha bank failed, ths FDIC was appointed receiver, and tha bank 
was sold under a purchase and assumption transaction. The FDIC 
became party to tha lawsuit dus solely to its brief role, in 1973, as 
receiver of tha failed bank. 



In this case, it appears that tha FDIC may be able to avoid ongoing 
legal fees, engineering fees and payment of cleanup costs dua to a 
fortuitous indemnification clause in the various leases. While this 
particular cass should conclude with relatively moderate expense to 
the FDIC, we most certainly shall not always be so fortunate, in 
many cases, ths FDIC will succeed to propsrty interests without ths 
benefit of such an indemnity. 

RISKS TO UKDEBS 

Ths FDIC has additional exposure to the environmental laws that arise 
from tha risk to lenders. Lenders ere feced with the specter of 
enormous liability assessments under current environmental laws which 



z fiC byGoo^Ie 



dul with hazardous substance*. This is 'particularly true today, In 
light of a recent decision of the United States Court of Appeals for 
the Eleventh Circuit. In United States v. Fleet Factors Corporation 
[■Jlantt nettal ); the circuit Court hald that a lender can be held 
liable for Super fund -dean up costs solely on the basis of the 
lender's participation In the financial aanageaent of a facility. In 
reaching ita decision, the Court nada vhatrhaa been described as an' 
"extraordinary Interpretation" of various sections of CERCLX. Even 
without the Fleet Factors dscision, lenders face significant risks 
under the various federal environmental lava which deal with 
hazardous substances. 

In addition, nost states now havs laws that parallel CEKCIA and 
RCRA. Soon of these state laws are even mors onerous than the 
federal laws because they lspose "Superllann" on properties subject 
to clean-up. 

A lender say become liable under Superfund as a result of being a 
present or past owner of property, or if It is found to be an 
"operator" of a facility, where hazardous substances have been 
Inproperly released. Stored or deposited. Once a lander forecloses 
on collateral, or otherwise obtains title to a borrower's property, 
the lender say become liable immediately for any costs Incurred to 
r a s ed late that property — simply by virtue of its being the "current 
owner" of the property, na duration of the ownership — 1 
brief — does not Matter. 
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Moreover, Superfund do** not specify the standard of liability that 
will b* u*ed to determine bitw 1* liable for clean up cost*. It also 
doe* not describe or require a causal link for liability to attach. 
Havarthalass, the courts bava determined that the standard of 
liability under Suparfund 1* that of strict liability. Thus, subject 
only to certain vary narrow d*f*na*s, a lender will b* liabl* for 
8up*rfund clean up costs and damages the moment it become* tb* own*r 
of contaminated property. 

A l*nd*r nloo aay b* held liabl* for Suparfund costs and donagea if 
it wa* a past owner of contaminated property. In fact, as the 
statute Is interpreted, virtually any parson in th* property's chain 
of title following contamination nay potentially be held liabl*. 
Thus, if a lender wa* a past owner of a property at any point after 
It became contaminated and if It can b* assarted that barrel* on th* 
property containing toxic wastes, for axanple, continued to leak 
while the lender was the owner of the property, then the lender may 
b* liable under Suparfund. 

A. lander can attempt to taka advantage of the limited number of 
statutory defenses available under Suparfund. However, th* lander's 
burden of proof is vary high, sine* th* courts have conaiatantly 
construed thas* defense* vary narrowly. The primary defense that 
landers, *e wall a* others, may raise is commonly called tb* 
■innocent purchaser" defense. This defense excludes lenders from 
Superfund liability if they can establish that: (1) they acquired the 
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property after the hazardous substance disposal had occurred; and, 
(2) they did not know, and had no reason to know, that hazardous 
■ubatancaa had been disposed on the property. 

This latter requirement has neon ths subject Of much Judicial 
interpretation and has lad to ths development of a whole new 
Industry. Lenders now Bust regularly undertake expensive 
environmental audits of properties before foreclosure, If tbey hope 
to later successfully raise the innocent purchaser defense. Even if 
an environmental due diligence audit is undertaken, uncertainty 
remains. Ho guidance Is provided under the law or regulation as to 
what constitutes the "all appropriate inquiry" required to be 
protected from environmental liability. Finally, because of the 
expanses involved in attempting to establish the "innocent purchaser" 
defense. It is, ironically, somewhat punitive itself. 



The situation is exacerbated by the recant fleet r actors decision. 
The Court in this case interpreted a section of Superfund, which 
expressly excludes from the definition of 'owner or operator" a 
person "who, without participating in the management of a... 
facility, holds indicia of ownership primarily to protect hie 
security interest in the. ..facility." [42 U.S.C. Section 
9601(20) (A)]. In toe past, landers believed this section provided 
protection froM Superfund liability, so long as they did not 
participate in the operation of a facility. Landers also generally 
understood that their risk of being held liable as an "operator" was 
a function of ths nature and degree of their control over the 
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operations of ■ borrower's facility. Mora specifically, 
generally thought that lander liability would not attach under 
Superfund unless they were involved in the day-to-day operations of a 
facility. In short, liability rested with the responsible, 
controlling party — the owner/ opera tor — and lenders would be held 
liable only if evidence could be advanced similar to that presented 
in other, traditional lender liability suit*. 

However , the Court in Pleat Factors held that a secured creditor need 
not be Involved in the day-to-day operations of a facility or 
actually participate in the borrower's decisions relating to 
haiardous waste management.. Instead, a lender will be liable if the 
lender is participating in the financial management of a facility to 
such a dsgrse as to permit the Inference that the lender nmilil 
Influence the borrower's waste management decisions. 

The Fleet Factnre decision may have an enormous impact on lenders, 
particularly if the decision is adopted by other circuits. Lenders 
may have to change their loan underwriting practices and how they 
deal with defaulted borrowers. Further, just as federal banking 
agencies are encouraging banks and thrifts to Manage their loan 
portfolios more carefully, the decision In Fleet Factors amy signal 
to lenders that they. should be less involved in overseeing 
borrowers. Should this occur, the rule's goals of promoting the 
safety and aoundnass of the banking and thrift system, and the 
viability of the deposit Insurance system, may be frustrated. 
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mtngns response to the bisks 

Lenders clearly face significant potential risks under currant 
environmental lava and court rulings. Irrespective of the alia of a 
loan, a Superfund lawsuit could result in a claim that la In excess 
Of a lender's nat worth. While an Individual charge-off la a normal 
occurranca and can ba managed, a Suparfund lawsuit could cauaa the 
insolvency of an Insured institution. 



Landara hava attempted to control their 
nuuber of waya. Almost all large inatitutiona a 
wastes and other environmental problems in their loan policies and/or 
procedures manuals. Smallar landara usually deal with the 
environmental issues on an ad hoc basin, Making outside advice whan 
necessary. Before a credit decision is aada, financial inatitutiona 
often conduct environmental audita on potential loan custoaara that 
are involved in some way with hazardous wastes. If the borrower is 
unable to repay the loan, many banks assess potential environmental 
risk before restructuring the loan or foreclosing on reel estate held 
'as collateral. 

While landers ere aware of environmental risk and hava taken action 
to limit their liability, the adequacy of the preventive measures 
cannot be evaluated because lander responsibility under Superfund 
legislation remains undefined. Various court interpretations 
indicate that almost any currant or past owner could be held liable 
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for the cost of the cleanup, whether or not that owner wan til any way 
responsible for the problai. It also ia poaaibla that a landar might 
incur liability avan if it doaa not take possession of real 
property. Bacauaa the issues are mtill evolving, what is considered 
a prudent action by tha landar today might bscoaa a cause of action 



Unless tha lav ia changed to exempt inaurad depository institution* 
and tha FDIC and RTC froa this potential but unrealized liability, it 
i* poaaibla that tha next court ruling or regulation Bay have an 
unfavorable systemic inpact On banks, savings and loans, and tha 
deposit insurance funds. 



RISKS OF UBS TO ACEHCIES OR IMSTBUHBHTAUTIEB OF THE FEDERAL 



As diacusaad previously, there are several risks of loss to tha FDIC 
and ftTC that arise by reason of lenders' risks. The environmental 
liability that lenders face will place an increasing burden on the 
deposit insurance funds by accelerating, if not being solely 
rasponsibla for, tha capital depletion and insolvency of soma insured 
depository institutions. Because lenders may understandably be 
unwilling to foreclose on collateral known to be contaminated, such 
loan* effectively become unsecured. All of th 
contribute to increased insolvencies. 



z fiC byGoo^Ie 



In addition, the transactional costs associatad with Baking loans art 
increased by the need to conduct environmsntal due diligence audita. 
Under the currant stats of the environmental lawn, such audits Bust 
ba conducted repeatedly — before making a loan, renewing a loan, 

in default, and foreclosing on 
:e investigation can cost 
lender say be required to 
:a invest 1 gat iona every year. 
financial institution's 



engaging in a workout with a 
collateral. The simplaat due diliganci 
between $1,000 and 510,000 each and a 
perform hundreds of these due diligancc 
ial cost say strain a f: 



financial condition a 
the cost on to the cu 



S certainly landers * 



11 attempt t 



In addition to the cost and risk increases, the potential for 
environmental liability could have credit allocation consequences 
that could jeopardize the ability of certain augments of the economy 
to obtain financing and, therefore, to opsrsts. 



extensively about the risk 



We are unable 

agencies or i: 

Small Business Administration, for exempts, may ft 

the risks to lenders. We imagine that the Small Business 

Administration may find that more small business*! 

cleaners, or* defaulting on their loans due 

costs arising from environmental law*. Also, if 

foreclose on collateral because of Contamination, 

impact on agencies such as the Formers Home Admit 

Federal Bousing Administration, and the Small Bus: 

that insure or guarantee these loan*. 



Of loss that 



the Federal Govarnmant, like tha 

result of 



such a a dry 
increased operating 
enders refuse to 

st rat ion, tha 

naas Administration 
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USGTBLATIVE PROPOSALS 

8. aea? (subtil. a\. "unJw Liability *ct of 1990« 

As stated previously, the pdic on the whole supports s. 2827. it 
would li«lt diversion of deposit Insurance fund* fro* their priaary 
putposa and Unit escalation of ths cost of resolving failed and 
failing savings and loans to the American taxpayer. However, ws 
believe that the iaaunlty afforded by 8. »I7 should be 
strengthened. A detailed dlacuaaion of the individual provisions of 
E. 2827, as wall as recoaaended aeendeents, ere contained In an 
attachment to this statement. At this tt.ee, however, we would like 
to highlight three of our greatest concerns. 

First, we have concerns about the provisions that deprive the FDIC 
and the RTC of immunity frca environaental laws If they have either; 
"caused the release, or threatened release of a hasardous or 
potentially dangeroua substance" or had 'actual knowledge that a 
hazardous or potentially dangerous substance was located on [a] 
property hut felled to take all reasonable actions necessary to 
prevent the release of such substances." 

He believe these provisions ere overly broad and ambiguous. They 
could open the FDIC and RTC to expensive and unnecessary litigation 
on their intended scope, es well as to liability for environaental 
clean-up coats in circumstances not intended by congress. For 
example, the requirement that the FDIC and the RTC take "all 
reasonable actions necessary" to prevent the release of a substance, 
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if interpreted broadly by the courts, could entirely eviscerate tiie 
purpoaa of S. 2B27 to grant a suparfund exception for tha FD1C and 
tha RTC. Ha nuggent that these provisions be more clearly dafinad or 
narrowed to ensure that they do not undo tha basic thrust of 
S. 282'. Ha hove none suggestions in tha attachment to this 
testimony, and we would be happy to work further with tha members of 
this Committee to draft appropriate language. 

Second, we suggest inclusion Of language to Clarify that tha inounity 
granted tha FDIC and tha RTC extends to those who purchase 
contaminated property fron the FDIc or the RTC. Tha bill is 
ambiguous on this point. As previously discussed, tha deposit 
insurance funds and the cost of tha savings and loan bailout may be 
adversely affected to the extent that we cannot sell properties. So 
that we are not left "holding the bag* and to ensure that properties 
in our hands are indeed marketable, the immunity afforded the FDIC 
and the RTC Must be transferable to those who buy contaminated 
properties from ua. 

Finally, it is unclear exactly what laws will be affected by the 
Immunity granted the FDIC and the RTC under s. 2827. As drafted, the 
bill provides the FDIC and the RTC with immunity from "any law 
imposing strict liability for the release... of hazardous 
substances...." The language, " any law ." may invite disputes 
regarding tha scope of the immunity. Ha suggest that either the law 
or the legislative history reflect clearly that "any law" encompasses 
"any federal, state or local statute, regulation, rule, ordinance or 
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cowaon lav. 1 This will clarify that tha FD1C and rtc are laauns not 
only froa federal laws dealing with haiardoue substances but also 
similar laws and regulation* of other governmental units. 

Tha foregoing aaendaents, as wall as thane contained in tha 
attachment to this statement, are suggested to strengthen tha 
immunity afforded tha PDIC and the RTC under 6. M27. To tha extent 
that we can ainlaiie judicial interpretation of tha bill once 
enacted, we will be able to save litigation-related expenditures. 



»h(le we support the bill introduced by congressman LaFalce, 

h.r. 4494, it is not clear that the protection afforded to lending 

Institutions by that bill would extend to the PDIC and the rtc. 

H.R. 4494 protects those who sake loans secured by properties 
affected by Superfund. However, neither the FDIC nor the RTC 
typically stake secured loans. A* a result, H.R. 4494 is not adequate 
to protect those agencies. In addition, H.R. 4494 does not provide 
any exemption from liability under other federal environmental laws, 
such as the Resource, Conservation end Recovery Act — nor dees it 
lla.it lenders' potential liability under state environaental laws. 
For any hazardous substance exception to be fully effective,, we 
believe it swat cover not only Superfund but also other related 
federal environaental laws, state lews, local initiatives and common 
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H.B. 407«. the aim] Cuetodlal Responsibility Protection Act 
of UfJ 

The FDIC generally favors the legislative initiative Ht forth in 
H.R. 4076, which was introduced by Congressman Conte. This bill 
would exempt federal agencies from fiuperfund liability whan thsy 
acquire properties through foreclosure and similar means. While 
H.R. 4076 say provide some measure of relief to the FDIC and RTC, it 
would not fully protect the deposit Insurance funds or limit the 
costs of the savings and loan bailout. Like the bill introduced by 
Congressman LaFalce, its exemption is limited to Superfund. A* a 
result, it eay not provide protection from suite filed under other 
federal environmental laws, state laws or common law. In addition, 
it is not clear that H.R. 4076 would provide the FDIC with protection 
from Superfund liability when we are acting in our receivership or 
conservatorship capacity. 



In conclusion, the FDIC is vitally concerned with the risks posed by 
hazardous substance claim*. The greatest risk of such claim* Is that 
thsy eay divert deposit insurance funds, and taxpayers' money 
allocated to resolve the savings and loan crisis, from their intended 
purposes. The legislative initiatives now being considered 
will help ensure that these funds and monies ere spent properly. 
They also will promote the safety and soundness of the banking and 
thrift system. 
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Ha beliave that It is altogether appropriate and necessary to exempt 
the FDIC and the RTC from liability under federal and atata 
environmental lava that daal with hazardous substances and to clarify 
or limit, tha inataneaa whan a landar can ba found liable. The FDIC 
and RTC vara created to safeguard tha aafaty and soundness of tha 
banking ayatom, provide confidence to dapositors and handle tha 
savings and loan bailout. Thay vara not craatad to aolva tha 
environmental problems confronting thia country. Other agencies wara 
craatad to daal with these problems and thay can do no Much aor* 
effectively and afficiontly. Particularly during these tines, tha 
energies and funds of tha FDIC and tha RTC should not ba diverted 
froa their primary missions. 

Tha FDIC and RTC thoroughly support tha goal* underlying currant 
environmental lava. However, liability for remedying environmental 
problaaa certainly should ba borne by those who craatad them and not 
by banks and thrifts or tha FDIC and the RTC. II those who ara 
responsible for tha problem ara insolvent, than another "insurance 
fund," if you will, exists to pay for thorn — tha "Response Trust 
Fund" craatad by Congress under Superfund. That Fund, and not tha 
FDIC'a insurance funds or the RTC'a funds, should boar tha coat of 
anvironmantal problaaa. 
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The following ar* substantive and technical comments on Subtitle B of 
S. 2827. where appropriate, v« have included revised statutory 
language. 

AfiEHn.imUHm - Subsection ta\ 

1. As presently drafted, subsuctlon (d) exempts the FDIC, RTC, and 

the other llatad entitiea fro* liability ■ under any Ian 

imposing strict liability for the release ... of hazardous 
aubatancaa — ■- To ensure that the tern "any law" exempts the 
liatad entities from liability not only under Federal lav, but 
under state and local statutes, as well as common law, we suggest 
that the term "any law" in subsection (d) be replaced with the 
following language: "any federal, state or local statute, 
regulation, rule, ordinance or cummin ^aw". 

2. Subsection (d) provides an exemption froa "any law imposing 
Billet liability...". The tern " strict " liability is not defined 
in Subtitle B nor ia it defined or used in the various 
environmental statutes, including the Comprehensive, 
Environmental Response, Compensation and Liability Act (CERCIA) . 
Accordingly, it could be interpreted to narrow inappropriately 
the exemption granted under subsection (d) . He strongly 
recommend that the term "strict liability" be replaced with 
■liability". 

3. we suggest that subsection (d) ba amended to clarify that the 
exemption from liability granted to the FDIC, the RTC, and the 
other listed entities extends to the employees and agents of 
these entities, as well as to the entitles themselves. Inclusion 
of this clarifying language will resolve questions that may arise 
as to the scope of the exemption and avoid needless litigation. 

*. Subsection (d) as presently drafted contains the phrase, 

"hazardous substances or similar material". The phrase, 

materiel ■ ■ is ambiguous. It is not defined In subtitle B or i 
any federal environmental statute, nils phrase also is not a 
term of art used in the area of haiardous substance liability 
litigation. As a result, we recommend that It either be defined 
or deleted. 
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5. Subsection (d) providea that the listed entities shall 

liable "under any law imposing strict liability for Xt 

threatened ralaaaa. mi. storage, or disposal of hazardous 
aubstancaa. . .". While the language used in the foregoing phrase 
covers Boat of the bases for liability under the Comprehensive 
Environmental Raaponaa, Compensation and Liability Act (CERCLA) , 
it doea not precisely refer to all CERCIA bsaas of liability. As 
a result, va suggest that the phrase be Modified to read; 

"...undar any law imposing liability for the release, threatened 
release, use, storage, disposal, treatment . cane rati on or 
transportation of hazardous substances...". ( 

G. TO be consistent with terminology used elsewhere In Subtitle B, 
we suggest that the tan, "Agency Immunity" used in the title of 
this subsection be replaced by the term, "Agency Exemption". Use 
of the tern, "Agency Exemption" also will avoid potential 
confusion with statutes and Case law dealing with sovereign 
immunity. 

• In suncary, we rucommend that the beginning of subsection (d) be 
modified a* follows: 

(d) Agency Exemption. 

"Neither the Corporation, the Resolution Trust Corporation ... nor 
the Faro Credit Administration in any of their capacities shall 
be liable, nor shall any of their employees and agents be liable, 
undar any federal, state or local statute, regulation, rule, 
ordinance or common law imposing liability for the release, 
threatened release, use, storage, disposal, treatment, generation 
or transportation of hazardous substances fro* property 
acquired-- ". 

gXCEPTIOHfi TO AGEHCK MMOHITY - Subsection (d) 



dangerous substance". 

• Second, imunity la unavailable if thai agency " had actual 
knowledge that a hazardous or potentially dangerous eubmtanca was 
IffflmTtll Q" much property but failed to take all r—eonahlm 
action- nacemaarv to prevent the release of much substances ." 
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;e are a number of protilena with the language of these 
luslons: 

The term "potenti ally dangerous substance " used in both 
exclusions is neither defined in Subtitle B nor in any 
federal environmental statute, in addition, the term is nc 
used in the grant of immunity contained in subsection (d) . 
As a result, it should either be deleted from this 
subsection or defined in the Subtitle. 

The us* of the term " release " in conjunction with causatior 
as the basis for removing agency immunity under the first 
exclusion is extremely problematic. The tent "release" is 
defined in Superfund as "any spilling, leaking, pumping, 
pouring, emitting, emptying, discharging, injecting, 
escaping leaching, dumping or disposing into the 
environment...". *2 U.S-C. section S60l{22> . 



Furthermore, some of the actions included in the definition 
of "release" may be extremely difficult to pinpoint as to 
the tine of the "release" with any accuracy Should it be 
argued that a "release" occurred while the FDIC or RTC owned 
a property, it may be extremely difficult to produce 

occurred while the property was in the hands of the FDIC or 
RTC. 

In view of the foregoing, this exclusion from immunity 

the bill provide that the FDIC or RTC must be the "sole 
cause" of or the agent that Initially caused, the release 
or threatened release of the hazardous substance. Absent 
such clarification, we believe that the goals of S. 2B27 
will be significantly frustrated and the deposit insurance 
funds and RTC may again be endangered. 

The phrases, "actual knowledge" and "all reasonable ectiona 
ntained in the second exclusion are extremely 
ind ambiguous. Consequently, they are likely to 
Buujeut the FDIC and RTC to expensive and unnecessary 

litigation. 

Furthermore, the phrase "all reasonable actions necessary", 
if interpreted broadly by the courts, would eviscerate the 
basic purpose of this legislation, which is to grant en 
exception from Superfund liability for the FDIC, RTC, and 
the other listed entities. He suggest that the term be 
defined or narrowed. 
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The PDIC and RTC nuat met quickly to resolve foiled 
financial institutions and, consequently, nay not have 
"actual knowledge" of problems associated with properties at 
the tine of their acquisition. Nonetheless, litigants will 
undoubtedly argue that we had "actual knowledge" of a 
problem whan they seek to deprive the FDIC and RTC of 
immunity under subsection (d) . Accordingly, the FDIC and 
RTC will be placed once again at risk of liability and 
forced to incur substantial attorneys fees. He suggest that 
this phrase be deleted. 

I. An technical drafting utter we suggest that the exceptions to 
agency immunity he moved to a separate subsection, rather than 
simply being a part of subsection (d) . 

MATTERS HOT ADDRESSED IN S. 2B27 

1. Transfer.! of Immunity. language should be included to clarify 
that the immunity granted the FDIC and RTC extends to thoae who 
purchase contaminated property from the fd:c and RTC The bill as 
presently drafted is ambiguous on this point. Absent such ■ 
provision, the ability of the FDIC and RTC to sell properties would 
be greatly impaired. 

Guch an amendment is consistent with the goal of requiring -hose who 

created the hazardous substance problem to pay for its clean up The 

cost of remediating environmental problems should lie with Superfund, 

not the deposit insurance funds or the RTC. By extending the 

values of properties mold by the FDIC 
thus, the deposit Insurance funds wil] 
the savings and loan bailout reduced. 

2. Exemption from liability to purchasers under 42 U.S.C. >620fh). 
5. 2827 does not address its relationship with 42 U.S.C. 9620(h), 
which requires federal agencies to provide certain covenants or 
warranties to buyers when they sell properties. Under 42 U.S.C. 
9620(h), a federal agency must warrant (l) that it has cleaned up 
hazardous substances on the property transferred; and (2) that it 
will pay for any clean up costs which arise in the future While 

S 2827 would exempt the FDIC and RTC from hazardous substance 
liability DjJLJut. the risks associated with the warranties required 
by 42 u.s.c. 9630(h) remain. 

TO resolve this dilemma f . 2B27 should be amended to provide) that 
the entities covered by subsection (d) are exempt from providing the 
warranties identified in 42 U.S.C. section 9620(h). This recommended 

exemption is consistent with our prior ■ 

granted the PDIC and STC undf" — ' *"'" 

who buy properties from us. 
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J. iMMrt of 42 U.S.C. 9607(11. The bill dOM not appear to 
contemplate the injjact of 42 U.S.C. 9607(1) on the immunity provided 
the agencies under subsection (d) of Subtitle B. Section 9607) (1) of 
Title 42 imposes a federal lien on property that has benefited froa a 
clean up funded by the federal government through Superfund. In the 
event a lien is imposed under Section 9607(1) or an analogous state 
statute on property acquired by the FDIC or RTC, the protection 
afforded the deposit insurance funds and the RTC may be greatly 
diminished and the value of that property to the FDIC or RTC would be 
greatly reduced. He suggest that E. 2827 be amended to provide an 
exemption from 42 U.S.C. 9607(1) for the entities granted immunity 
i (d) of Subtitle B. / 
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Senator Garn. Thank you, Mr. Seelig. I would just note that 
S. 2827 does preempt State law. 
Mr. Strock. 

STATEMENT OF JAMES M. STROCK, ASSISTANT ADMINISTRATOR, 
OFFICE OF ENFORCEMENT, ENVIRONMENTAL PROTECTION 
AGENCY, WASHINGTON, DC 

Mr. Strock. Thank you, Senator Garn and Senator Graham. I 
am James Strock, the Assistant Administrator in charge of En- 
forcement for the U.S. Environmental Protection Agency. I appre- 
ciate the opportunity to appear before you this afternoon and 
would like to introduce to you several people, also from EPA, who 
are here. 

Mr. Bruce Diamond, Director of our Office of Waste Programs 
Enforcement, is with me at the table. Also accompanying us are 
Raymond Ludwlszewshi, EPA's deputy general counsel, and David 
Van Slyke, our lead enforcement counsel for Superfund. 

Senator Garn, with your leave, I would like to submit my written 
statement for the record and, at this point, provide a summary oral 
statement. 

Senator Garn. Your statement will be included in full in the 
record. 

Mr. Strock. I would like to begin by thanking you and the other 
members of this committee for your leadership in holding this 
hearing today. You have brought together representatives in our 
Nation's efforts at continued environmental improvement as well 
as those concerned with the maintenance of a strong public and 
private financial system. 

There is no question but that there is a need for greater dialog 
and learning between those concerned with both of those issues. I 
can assure you that the EPA will enter this dialog earnestly. 

I would also add that Mr. Seelig and I, for example, have not met 
before today and it's very plain from hearing his testimony and by 
the questions you've already raised that we need to get together 
very soon. 

Questions of lender liability under environmental statutes have 
largely arisen under a single law, the Superfund law, already 
noted. 

EPA is keenly aware that some people feel a sense of uncertainty 
about liability rules in this area as they affect financial transac- 
tions. 

Part of our job at this time must be to make these rules as clear 
as possible within both the spirit and letter of the existing statute 
itself. 

Your bill, Senator Garn, S. 2827, clearly represents a thoughtful 
effort to provide such clarity. However, given the many questions it 
raises with implications across the Government and the private 
sector, the administration has decided not to take a position on 
your proposal at this time. 

Instead, we would intend to use the proposal as well as the issues 
raised at this hearing to inform us in a full interagency analysis of 
these questions. 
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Following that analysis, we would provide additional comments 
for the consideration of the committee. 

There are several key matters I would like to bring to your at- 
tention at this time. 

First, the Superfund statute by its nature brings within its liabil- 
ity ambit a wide range of parties who feel aggrieved. 

As you know, Superfund's liability provisions are unique in 
American law. Liability is, to use lawyers' words, strict, joint and 
several, and retroactive. 

In plain English, this means that an individual who is not in vio- 
lation of hazardous waste laws at the time of disposal may, none- 
theless, be held liable later. 

What is more, such an individual may be held liable to the Gov- 
ernment for the entire clean-up, even though many others also con- 
tributed to the contamination. 

The recourse left to such a party is to sue other parties for con- 
tribution. Realizing the uniqueness of the hazardous waste chal- 
lenge and the unique powers in this statute. Congress made a very 
difficult judgment in adding this to the statute in 1980. 

I would urge the committee to consider the context of this over- 
all statutory scheme in evaluating the particular and unique ques- 
tions posed by lending institutions. 

Second, it is important to consider that the Superfund statute 
presently includes specific provisions which may give protection to 
lending institutions. 

For example, there is a specific exclusion for, quote: 

A person who, without participating in the management of a vessel or facility, 
holds indicia of ownership primarily to protect his security interests in the vessel or 
facility. 

End quote. 

There is also an innocent landowner defense added by the Con- 
gress in 1986. This provision provides that a party acquiring con- 
taminated property may not be liable when the party was unaware 
of the contamination, and had diligently inquired into the environ- 
mental quality of the property prior to acquisition. 

Further, it is possible that an additional innocent landowner de- 
fense relating to the, quote: 

Involuntary transfer or acquisition of property may have specific application in 
transactions of the FDIC, RTC and other Federal lenders. 

Third, I wish to stress that the Environmental Protection Agency 
stands prepared to work with you and others to provide clarity on 
lender liability. 

One year ago, the agency published guidance on landowner li- 
ability, specifically including language concerning some lending 
transactions. 

Further, at the present time, EPA is carefully monitoring the de- 
velopment of due diligence guidelines in various contexts by pri- 
vate and public entities. 

At present, we are also working with the Department of Justice 
to assure that the Government's legal positions on lender liability 
are fully consistent. 

Now, we intend to broaden that review through a dialog with 
FDIC, RTC and other relevant entities. 
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In closing, I wish to stress the wide area of shared interests 
among those from whom you will hear today. The lending commu- 
nity seeks certainty and predictability and seeks to protect collater- 
al from environmental and other liabilities. 

For its part, the Government also seeks certainty and predict- 
ability and also seeks to protect property from environmental 
damage. 

Viewed from this vantage point and with your help, there is 
great potential for progress toward our shared goals. 

[The complete prepared statement of James M. Strock follows:] 
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Good afternoon, Mr. Chairman and members of the Committee. 
I am James strode, Assistant Administrator for Enforcement at the 
United State* Environmental Protection Agency. Thank you for the 
opportunity to be here today to discuss the merits of the proposed 
legislation, 8. 2827. 

The concept of further defining the liability of lending 
Institutions under this nation's hazardous waste laws is 
supportable. However, there ars several complex issues and 
uncertainties associated with this recently introduced legislation 
that affect several federal government departments. The 
Administration has begun a full interagency analysis of these 
issues and therefore does not have a position on this legislation 
at this time. When this analysis is complste, the Administration 
will provide additional comments. 

As you know, the issue of defining the liability of lending 
institutions surfaces primarily in the context of liability under 
the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended {CERCIA or "Super fund") . EPA is 
veil aware of the concerns expressed by the lending community and 
we do not want uncertainty about liability rules unnecessarily to 
inhibit financial transactions, wo view an important part of our 
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Mission to bR to anmrc that the law functions as intended and that 
the rules are as clear as possible. Accordingly, we ate willing 
to discuss any legitimate concerns within the spirit and letter of 
the current Superfund statute and to provide guidance. 

Aa the Administrator has stated, the sere act of lending soney 
does not and should not triggsr responsibility under Superfund. 
Rather, the potential liability of lenders arises only when more 
than lending is involved. The purpose of this testimony is to lay 
out whan those circumstances occur and to identify the steps EPA's 
enforcement program has taken and is taking with others to ensure 
that responsibility is only imposed where appropriate. 

The starting point for analyzing this issue is the statute, 
CERCLA, itself. The liability provisions of cercia, found in 
Section 107, generally provide that owners or operators, parties 
that were owners or operators at the time of disposal of the 
hazardous substances, generators of hazardous substances, and 
transporters of hazardous substances who select the disposal site 
are liable under CERCLA for remediating the site in question or 
reimbursing the Superfund trust fund in the event the United States 
undertakes the cleanup using Superfund monies. The liability 
provisions typically in question regarding lending institutions are 
Sections 107 (a) (1) and (2) , which state that "the owner or operator 
of a vessel or facility, [or] any person who at the time of 
disposal of any hazardous substance owned or operated any facility 
at which such hazardoua substances were disposed of ... shall be 
liable for all costs of removal or remedial action incurred by the 
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United statns . . . . * Th« liability of owner* and operator* is not 
contingent on proof that they caused the release or threatened 
release of hazardous substances. 

Under Section 107 of CKRCLA, lenders, like other entities 
involved with hazardous waste sitae. My be potentially liable as 
either past or present site owners or operators. Congress, 
however, in defining "owner or operator" in Section 101(30) (A) 
provided a specific exclusion froa the definition of owner or 
operator for "a person, who, without participating in the' 
management of a vessel or facility, holds indicia of ownership 
primarily to protect his security interest in the vessel or 
facility." nils is known as the "secured creditor exception" and 
has been in CERCIA since it was first passed in 1980. In addition. 
Section 107(1) of CERCIA, the lien provision, gives EPA authority 
to file liens on property where Fund Money is spent, but does not 
create a "super lien" which would take precedence over liens 
already perfected, such as liens held by lenders. 

The liability section of CERCIA, in section 107(b)(3), also 
details the three available defenses to CERCIA liability: when the 
release or threatened release was caused by (1) an act of Godt (2) 
an act of wan or (3) an act or omission of a third party other 
than an employee or agent of the defendant, or one whose act or 
Mission occurs in connection with a contractual relationship, 
existing directly or indirectly, with the defendant. Section 
101(35) (A) contains a definition Of the terra "contractual 
relationship, " added when CERCIA was reauthorized by the Superfund 
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Amendments and Reauthorization Act of 1986 (SARA) , which clarifies 
Congressional intent, to afford owners a defense to liability, the 
so-called "innocent landowner defense,* under certain specific 
circumstances. Under the facts of a particular case, this 
contractual relationship defense may be available to lenders. That 
is, a subsequent owner or operator does not incur liability under 
CERCU for prior releases caused by acts of a third party if the 
subsequent owner or operator made: (1) all appropriate inquiry 
(e.g., a "due diligence" search) prior to acquiring regarding the 
property; (2) acquired the property with no reason to know that any 
hazardous substances that are the subject of a release were 
disposed of at the facility; and, (3) exercised due care in the 
event a release or threat of release of hazardous substances 

The innocent landowner defense, under section 101(35) (A), is 
also available to a governmental entity, such as Federal Deposit 
Insurance Corporation (FDIC) and Resolution Trust Corporation 
(RTC) . Section 101 {35)(A)(ii} specifically recognizes that there 
is a defense to liability if a governmental entity acquired the 
facility by escheat, or through any other involuntary acquisition, 
or through the exercise of eminent domain authority by purchase or 
condemnation. Since we are aware of no case law interpreting what 
constitutes "involuntary" acquisition, EPA is willing to discuss 
application of these provisions to FDIC, RTC end other similar 



z fiC byGoo^Ie 



fidanl entities. We will commit to *eat with tha FDIC and other 
federal lenders in tha vary near futura and raport to tha Committee 
with tha results of those d i ecus s ions . 

In via* of this, under tha CERCU liability scheme, landing 
institutions generally are not liable parties. Indeed, before they 
fall into the ambit Of Super fund, banks must cross a line fros 
their typical "creditor" status and become owners and/or operators 
of tha super fund facility. During the SARA reauthorization 
debates. Congress, while preserving tha original secured creditor 
exemption, added tha Superfund lien provision and the innocent 
landowner defense in a nanner that was intended to address and 
resolve the tension between the Interests of lenders and the need 
for epa to obtain oost recovery. 

This regis* is intended to foster responsible behavior. In 
addition, it treats lenders, in situations where they have become 
owners or da facto operators, like eny other similarly situated 
parties. Ownership and operational participation appropriately 
carry with then the obligation to comply with environmental laws. 

In addition, it is important to recognize that the United 
States exercises its discretion in administering CERCLA's liability 
■ Oh — a. For example, each case involves first and foremost, a 
thorough analysis of a party's legal liability. Than we consider 
the party's ability to pay, end its responsibility for the 
condition of the site. with respect to private cost recovery 
actions, most are actions in contribution where one or sore 
responsible parties seek their fair share from other parties. In 
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these cases, section 113 of CERCIA provides the courts with several 
equitable factors to apportion responsibility and, as a result, 
issues relating to liability, viability and culpability oom into 
play. Thus, in these contribution cases, lenders who have become 
owners and operators will be equitably treated. 

These statutory requirements have been applied by the courts 
in the few cases to date that address lender liability. Those 
cases include both cases brought by the United states and cases 
brought between private parties. It is worth noting that it nay 
well be in the interest of private business to seek cost recovery 
against lenders. Each case thus far has had its own unique set of 
facts regarding, among other things, the lending agreement, the 
lender's role in facility management, and the nature and extent of 
the lender's role as an actual owner, for example, as a result of 
foreclosure by the lender. 

In the case. United States, v. Maryland BanX and Trust . 632 
F.Supp. 573 (D.Kd 1086), the bank foreclosed on its mortgage, 
purchased the property itself at the foreclosure sale and held the 
property in fee simple for approximately four years before EPA sued 
the bank to recover the cost of the Super fund -funded cleanup. 
While the bank argued that the "security interest exemption" should 
apply, the court rejected that position, noting that the exemption 
applies only during the life of the mortgage and that once the bank 
purchased the property at the foreclosure sale it was an owner for 
purposes of CBRCU liability. The court also noted that if it 
applied the exemption to the bank, the bank would be unjustly 
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anrichad sine* "the federal government alono would shoulder the 
cost of cleaning up the site, while the former mortgages -turned- 
owner, would benefit from ths clean-up by tho increased value of 
the now unpolluted land. . . . In essence, the defendant's position 
would convert CERCIA into an insurance scheme for financial 
institutions, protecting thai against possible losses due to the 
security of loans with polluted properties." 

The Eleventh Circuit also recently addressed some of these 
issues in the case Hatted abates y , fleet Factors . No. 89-8094 
(11th Cir. Hay 23, 1990). Beoause this matter is still in 
litigation, it is not 'appropriate for ae to consent on the facts 
that will be reviewed by the district court, or the Eleventh 
Circuit's holding. I can, however, say the following: In this 
case, the United States seeks recovery of over $400,000 in costs 
incurred by the Superfund to clean up a defunct cloth printing 
facility in Georgia, in Fleet Factors , the district court, awing 
ether things, denied Fleet Factor's notion for summary judgment 
beoause it concluded that Fleet's activities at the facility. If 
the government's allegations were proven at trial, might rise to 
the level of participation in management sufficient to Impose 
liability under CERCIA, and take Fleet outside the protection of 
the statutory exemption from liability for holders of security 
interests. On appeal, the Eleventh Circuit agreed with the 
District Court that Fleet might be directly liable aa an operator 
of the printworks, if the facts alleged by the United States were 
proved. Those facte include Fleet's handling of barrels of 
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hazardous waet.n and its r*MVtl of machinery, in the coume of 
sailing off equipment on which Fleet foreclosed, in a manner that 
released asbestos. Though the court found Fleet liable as an 
operator, the decision also discussed the Meaning of the statutory 
phrase "participating in the management" of the facility. The 
court noted that secured creditors may be liable under Section 
107(a) (3) without being an operator if they "participated] in the 
financial management of a facility to a degree indicating a 
capacity to influence the corporation's treatment of hazardous 

It i* important to put the Eleventh Circuit's discussion in 
context. In the Fleet factors case, the United States alleged that 
Fleet, in the course of winding down operations and selling off 
equipment on which It had foreclosed, had complete control of the 
property and handled barrels of hazardous wast* and removed 
machinery in a manner that released asbestos. On the facts of the 
case the United States argued against a grant of summary judgment 
to Fleet Factors on the issue of Fleet ' s participation in the 
operational management of the facility. If Fleet's petition for 
rehearing en banc is denied, the matter will be remanded to the 
District Court for resolution of these alleged facte. It is 
important to note, however, that this case and others involving 
lender liability must be viewed in light of their fact*. 

Me are aware of the concerns in the lending community raised 
by Fleet Factor* . As a consequence, we intend to issue guidance 
on the definition of "participating in the 
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facility" under the secured creditor exemption to the definition 
□f "owner or operator." We believe that through administrative 
action* of thin type EPA can continue to raaponaibly implement the 
CERCLA liability aysten in a manner that strikes an appropriate 
balance with respect to lender liability. In addition EPA and DOJ 
ara reviewing the generic issues associated with secondary 
liability, we hope to hava that legal review completed by October 
15, 1990. 

Moreover it is important for the committee to recognize that 
EPA and other federal agencies hava already provided guidance to 
lendere on how to direct their affairs in the meantime. A year 
ago, the Agency published a guidance document on landowner 
liability which, among other things, addresses lander liability in 
cases of foreclosure or acquisition through similar means. The 
document, entitled "Guidance on Landowner Liability under Section 
107(a) (1) of CERCLA, Da Minimis Settlements under section 
122 (g) (1) (B) of CERCLA, and Settlements with Prospective Purchasers 
of Contaminated Property," was issued to Agency personnel on June 
6, 19S9 and published in the Federal Register on August 18, 1989, 
at S4 F.R. 34235. The guidance gives guidelines on when EPA views 
landers as responsible parties under CERCLA, details EPA policy on 
settlements with prospective purchasers, and offers circumstances 
under which landers may be eligible for settlement as a da minimis 
(i.e., non-major) party. 

Thar* are already several potentially relevant guidelines 
aval labia regarding the kind of inquiry that generally may be 
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required to take advantage of the Innocent landowner provision of 
Section 101(35) . For example, there are Federal Home Loan Mortgage 
Corporation standards applicable to certain lenders governing the 
degree to which such lenders will be expected to investigate 
property conditions before entering into mortgage or other 
relationships with landowners. He understand that other industry 
guidelines are in place in this area and that the American Society 
of Tasting and Materials (ASTM) and American Institute of 
Environmental Property Auditing (AIEPA) are currently developing 
due diligence guidelines. EPA is monitoring both of those efforts. 
The product of these efforts should be Instructive with respect to 
the character of the inquiry lenders must undertake to avoid CERCLA 
liability. 

All these activities will inevitably aid us in responsibly 
implementing the CERCLA liability system as provided for In the 
current law and In a manner that strikes an appropriate balance 
with respect to lender liability. 

In this regard, we are not unmindful of the currant Savings 
and Loan crisis and the concerns that the FDIC and RTC have 
regarding potential environmental liability claims on deposit 
insuranca funds. As I noted above, we are committed to meet with 
these organisations in the near future. 

He have also heard, through the media and in testimony by 
1 undent and others before the House Committee on Small Business 
regarding a bill Introduced by Congressman LaFalce (H.R. 4494), 
that environmental liabilities are causing a "credit crunch" and 
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that potential borrowers have gone venting due to the 
unavailability of loane. He have not seen any data to support this 
general allegation, but would welcome any Intonation available on 
this aatter, particularly to the extent that it reflects that the 
nnvironnent suffers as a result of such a problem. He would Of 
course taXe this intonation into account in our further 
examination of this issue. 

He have briefly reviewed the legislation proposed here, S. 
2327, and Representative LaFalce's bill now before the House of 
Representatives, h.r. 4494. Both bills would broadly exeapt 
lending institutions and fiduciaries from liability under CERCU) 
s. 2827 also exempts the* from other environmental laws. The 
existing liability scheme under CERCIA has taken years to clarify. 
Legislative efforts to amend that scheme involve extremely conplex 
economic and environmental issues, such as whether and in what 
situations the taxpayers should protect a lender's investment. If 
it is ultimately determined that legislation is needed, the 
objectives of any such legislation should be precisely identified, 
and the language should be drafted in accordance with those 
objectives, so that it does not impact unintended targets nor omit 
entitles in the saee situation as the intended beneficiaries. 

In summary, as head of the Office of Enforcement at EPA, I an 
committed to vigorously enforcing the law and am well aware of the 
public demand for expeditious hazardous waste cleanup and payment 
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by the responsible parties. Many competing interests sake 
Super fund enforcement one of the most complex program EPA has dealt 
with to data. 

Review of our enforcenent docket demonstrates that we have 
limited out focus, consistent with the statute, to lenders who 
actually assumed responsibility for the contaminated property 
and/or have engaged in operational management of facilities. 
Moreover, the innocent landowner defense, the d» minimis landowner 
settlement provision, and the right to contribution in current law 
provide additional mechanisms for dealing with these Issues. 

This concludes my prepared remarks. I am happy to answer any 
questions you may have. 
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Senator Garn. Thank you, Mr. Strock. Maybe the most impor- 
tant thing I've heard here today is that you're going to talk to the 
FDIC. 

Frankly, that disturbs me. It seems to me the head of the FDIC 
and the Administrator of EPA are both appointed by the President 
of the United States. And I'm a little bit puzzled by the disparity in 
viewpoints. 

And so I would suggest that you do talk. I'm disappointed that 
that talk has not gone on a long time before now. 

May I encourage you to do that because our problem on this com- 
mittee is not an environmental problem, it is the greatest financial 
catastrophe that has ever occurred in this country with our finan- 
cial institutions. 

I can't sit here and listen to all this legal talk when we're not 
talking, not one of us is talking, about problems of the environ- 
ment, or not wanting to clean up. 

I don't disagree with the words you've said, but there's got to be 
some sanity here of not adding to the problem of the FDIC and the 
depositors out there and this incredible cost that we've got to bear. 

If there's more money needed in Superfund there's a proper way 
to do this. You come back to the Congress and ask us to appropri- 
ate money but not exacerbate this catastrophe that's going on, that 
some estimate now is as much as a trillion dollars. 

Let's have some common sense and let's have two agencies whose 
appointed officials are appointed by the same President start talk- 
ing, or I'll call the President and say: 

"Mr. President, can you get your administration talking with 
each other? We've got a problem here." 

He's certainly aware of the problem of the thrift institutions. His 
First bill that he sent up when he became President was to try and 
minimize this crisis. 

So, get together. 

Mr. Strock. Sir, thank you. I assure you that we will make a re- 
doubled effort to do so very soon. 

Senator Garn. Mr. Strock, in the Fleet Factors case, the Govern- 
ment argued that a secured creditor that participates in any 
manner in the operation of the company should be liable as an 
owner or operator of the property. 

The court of appeals rejected this position as too Draconian. In 
fact, the court stated: 

We decline the Government's suggestion because it would largely eviscerate the 
exemption Congress intended to afford secured creditors. Secured creditors frequent- 
ly have some involvement in the financial affairs of their debtors in order to insure 
that their interests are being adequately protected. To adopt the Government's in- 
terpretation of the secured creditor could expose all such lenders to CERCLA liabil- 
ity for engaging in their normal course of business. 

Does EPA still support the interpretation of the Superfund Act 
advanced by the Government in that case? 

Mr. Strock. Senator, I know you'll understand that that case is 
still in litigation at the present time. A rehearing is being sought. 
So I would like to defer specifically responding to that part of your 
question. 

But, I would like to address it in a broader way, if I might, sir. 
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It is clear that the statute, as the Congress drafted it in 1980, 
does have a security interest exemption. And it's also clear that 
one of the policy judgments that Congress made in that exemption 
was that it was in everyone's interest — the banks and those who 
were concerned with environmental protection more generally — 
that lenders not become so fearful of protecting their collateral 
short of foreclosure that they would be discouraged from protecting 
the environment during the maintenance of the loan itself. 

So I think the point you've raised is a very important one and 
it's one that we need to be cognizant of. 

Senator Garn. Let me ask you just a very general question. 

Take your EPA hat, your legal hat off, whatever hat you've got. 
Do you think it's fair? Do you think it makes any sense at any cost 
to try to get somebody if they had nothing to do with it, like the 
example — you were here. You heard what I said — do you think it's 
fair for that bank to end up with the building and all the liability? 
The guy that bought the dealership is fine. He was smart enough 
to Bay: 

I'm not going to buy the building and the land. I'm going to build 
a new building some place else. 

Do you really think that's fair? Or Congressman LaFalce's state- 
ment about the guy that had $100,000 put in it and got charged $2 
million? 

Mr. Strock. Before I take my EPA hat off, you'll understand 
that I cannot respond to the particular matter that you men- 
tioned — the real life case here today. 

Senator Garn. I am just asking you if you think those sorts of 
situations are fair. 

Mr. Strock. Clearly, a situation where a lender had absolutely 
no involvement in the practices alleged to cause the contamination, 
there would be a very real fairness question. 

I think you will find that the cases do not all go as far as the 
Fleet Factors case you referenced. And that, in other cases, there is 
a much closer linkage to situations where the bank or the lender 
actually became an owner or operator in a more common sense 
sort of way. 

OPENING REMARKS OF SENATOR D'AMATO 
Senator D'Amato. Mr. Chairman, if I might, I have another 
hearing, and I'm going to ask my good friend from Florida to bear 
with me, and the chairman, as well. 

Mr. Strock, let me tell you something. I understand it's great to 
be for the environment, and we're all for the environment. But let 
me tell you, if you want to put little people out of business and 
make sure that the guy, for example, who needs desperately a loan, 
can't get one, I'm talking about a farmer, all right, I'm talking 
about a gasoline station attendant, I'm talking about a repair facil- 
ity, a dry cleaner, and you can go into just dozens and dozens of 
small businesses, then don't support this legislation, continue going 
on this jackass policy, don't seek to clear it Up, don't talk to any- 
body. You take the high road: I'm for the environment. 

Now, that's great. It makes great publicity. The tougher you are 
for the environment, boy, I'll tell you, in the polls, that's great. But 
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this is practicality. We have got a credit crunch in this country 
that's incredible. You're just adding to it, you're exacerbating it, 
and it's ridiculous. We need some reform. You make the niceties 
about, well, they should have known. A guy forecloses and he finds 
out he's got an environmental mess on his hands. You can't hold 
him responsible. Fairness, common sense. 

Now, maybe you're a rich millionaire, you know, and you come 
in here and you donate your services to the Government, you 
know, and that's great. And you don't have to worry about this. 
But most people aren't; they've got to go out in the real world and 
make a living. And they pay the taxes. So, I want to tell you some- 
thing. On the altar of politics, all right, and you just continue that 
frame over there, somebody was chuckling when the Senator tried 
to get an answer from you, and I join in it. 

Mr. Chairman, I support your legislation. If there are some addi- 
tions, amendments or safeguards that need to be made, I know the 
chairman would be the first to say, we're willing to do it. Let's 
make sense. But let's do it, let's protect the environment, but let's 
not place an undue burden on unsuspecting lenders, et cetera, and 
just put such a chilling effect. I'm going to ask that my full statement 
be put in the record. 

1 want to commend you, Mr. Chairman, for what you're doing. 
Please continue on because I'll support you in any way possible. 
And I thank my friend and colleague from Florida 

Senator Garn. Without objection, your full statement will be 
placed in the record. We, all of us had a hard time understanding 
what the Senator from New York's statement is. 

Mr. Strock. Sir, may I respond to one accusation, that I'm a mil- 
lionaire? [Laughter.] 

I'm not. 

Senator D'Amato. That's good, because when you go in the real 
world, you're going to find out that this kind of craziness we have 
here will keep you from even being a businessman. [Laughter.] 

And possibly become that someday. 

Mr. Strock. Senator, if I could also say, I regret that you were 
not here for my statement, because I wish to indicate very strongly 
that EPA is not only willing, but very ready, to work very quickly 
at clarifing issues that require reasonable clarification in this area. 

Senator D'Amato. Are you going to support this legislation? 

Mr. Strock. Not at this time. 

Senator D'Amato. Why? 

Mr. Strock. Because it has many implications we think need to 
be looked at carefully. It requires a full interagency review. 

Senator D'Amato. How long will that take? 

Mr. Strock. We're looking at this autumn having it completed. 

Senator D'Amato. How many more businesses won't be able to 
get loans? That's next year. How many more people are going to be 
placed on the head of the pin? How many more people are going to 
have to go through this incredible torturous procedure, and how 
much more moneys are going to have to be wasted, and how much 
more litigation, because they're going through that tortuous proce- 
dure. 

I would just suggest, you know, that the American people need 
some relief, and little guys, farmers, innocent people, small bank- 
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erg who want to help them but who are afraid. What the hell; 
you've got to be nuts, as a lender today, in vast areas, to make any 
kind of loan, vast areas throughout the economy, you're going to be 
held liable. It doesn't make sense. 

Please. I'm going to leave. [Laughter.] 

[The statement of Senator D'Amato follows:] 

OPENING STATEMENT OF SENATOR D'AMATO 

Senator D'Amato. Mr. Chairman, a credit crunch is devastating 
many farmers, small businesses, contractors and manufacturers. 
This credit crunch is different, because it is not based on economics 
or interest rates. Instead, lenders are refusing to lend any amount 
at any price if they suspect that a property might be contaminated 
with hazardous waste. 

The reason is that the lender, rather than the owner or borrow- 
er, can be held responsible for the full cost of cleaning up a hazard- 
ous waste site. The cost of such a cleanup may run into the mil- 
lions of dollars. 

The problem stems from a series of court decisions that have re- 
versed the intent of Congress in enacting the Comprehensive Envi- 
ronment Response Compensation and Liability Act (CERCLA) 
which we all know as Superfund. Congress originally included pro- 
tection in the law that insulated innocent lenders from liability for 
hazardous spills. Lenders have been shocked by court decisions that 
have held lenders responsible for the full cost of cleaning up haz- 
ardous waste, even if the lender in no way caused or contributed to 
the contamination. 

Cleanups of this sort can be very expensive, easily running into 
the millions of dollars. Lenders therefore not only risk losing the 
amount of their loan, but face an open-ended liability for cleanups 
that can exceed the value of the property. 

CERCLA contained three provisions that were intended to pro- 
tect lenders from liability for releases of hazardous substances by 
their borrowers. The first proviso exempted from liability a person 
"who, without participating in the management of a vessel or facil- 
ity, holds indicia of ownership primarily to protect his security in- 
terest." In other words, if a lender merely collateralized a loan 
with a lien on property he would not be liable. 

The second lender protection in the Superfund law is called the 
"Innocent Landowner" defense. If a lender can show that the prop- 
erty was acquired after the hazardous substance was placed there, 
and that the lender did not know the property was contaminated 
after making reasonable inquiries in the previous uses of the prop- 
erty, the lender is not liable. 

Finally, Congress provided that if the release of a hazardous sub- 
stance was caused solely by "an act or omission of a third party" 
the lender is relieved of liability. 

Clearly, Congress intended to exempt innocent lenders from li- 
ability. On the other hand, if a lender was in fact responsible for 
contamination, the lender should have the same liability for clean- 
up as anyone else. 
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The number of businesses affected by this situation is very large. 
Every farmer uses pesticides, fertilizers, and fuels. Every gasoline 
station, auto dealer, and trucking company has fuel tanks and han- 
dles waste petroleum products. Dry cleaners, metal finishers, chem- 
ical manufacturers, paint stores, and many other businesses all use 
hazardous materials of various sorts. 

Let me cite two examples from New York State of the impact of 
CERCLA on lenders. 

An upstate New York Farm Credit Association foreclosed on a 
large fruit farm. Later, they discovered that pesticide had been 
stored in a building with a leaking roof. Before the farm could be 
sold, the association had to spend $60,000 to remove and dispose of 
soil from the barn floor and other tainted material. In addition, the 
association has established a reserve fund of $200,000 just in case 
additional cleanup is required, even though the property has been 
sold. 

In another case, the Marine Midland Bank was asked to make a 
$50 million loan to finance the acquisition of a western New York 
company that is an industrial solvents manufacturer and metal 
processor. Because of potential CERCLA liability, the bank thought 
an environmental audit was necessary. However, the buyer refused 
to pay the $250,000 cost of an audit, and the deal fell through. The 
bank missed out on the interest, fees, and related business the 
transaction would have produced. 

In order to protect themselves, lenders are increasingly requiring 
environmental audits before they make loans. These audits can be 
quite expensive, and obviously add to the cost of borrowing, since 
the borrower must pay for them. An initial environmental assess- 
ment usually costs about $1,500 to $2,000. If that preliminary check 
indicates the presence of contamination, a thorough audit can rou- 
tinely cost up to $150,000 or more. 

Private lenders are not the only parties that can be found liable 
under these court interpretations. Governmental agencies, such as 
the Small Business Administration or even State guaranty agencies 
can be held liable. I am certain that Congress did not intend that. 

Furthermore, liability under CERCLA may extend not only to a 
lender, but to a trustee or fiduciary who holds title to or controls a 
property that is contaminated as part of a trust or estate. Thus, if 
a bank trust department accepts an assignment to administer an 
estate, the bank could find itself liable for the full cost of any nec- 
essary environmental cleanup. Congress surely never intended 
that. 

This is a crisis that need never have happened. It certainly was 
never the intention of Congress to create such a situation. It is a 
problem that cries out for prompt resolution. 

Fortunately, my colleague, the Senator from Utah, Mr. Gam, has 
introduced S. 2827, the Federal Deposit Improvements Act of 1990, 
which contains provisions that restore the original intent of the Su- 
perfund legislation, and will restore tine confidence of lenders to 
make loans to deserving and creditworthy borrowers. 

Let me stress that tints legislation protects innocent lenders who 
are not responsible for hazardous spills. But if a lender is indeed 
responsible for contamination, he is held to the same standard of 
liability as any other polluter. I think that is fair and right. 
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The other provisions of this bill address deficiencies in F1RREA 
that have been identified by the FDIC. Some of these have merit 
and others may require additional scrutiny. However I do believe 
that it is important to look at what we can do this year to amelio- 
rate some of the more glaring shortcomings of FIRREA. Neverthe- 
less, I am a cosponsor S. 2827, and I look forward to its speedy pas- 
sage. 

Thank you, Mr. Chairman. I yield the floor. 

Senator Garn. My time is up on this one. [Laughter.] 

Senator Graham. 

Senator Graham. Thank you, Mr. Chairman. 

The line of questions that Senator D'Amato has just been asking 
inferred that EPA has a range of administrative discretion that it 
has not exercised which, if exercised, would give some relief in the 
cases that Mr. Seelig outlined. 

Is that your interpretation of the law? 

Mr. Strock. We do indeed have some administrative flexibility, 
and it has been used. I think a key factor here, again, is that the 
cases that have been brought to date reflect, upon examination, 
that there are situations where lenders have, in a common sense 
perspective, become owners and operators under the statute itself. 

Having said that, it's very clear from many of the points raised — 
and not just today, because I would add, this is not something that 
just came up for the first time today — that the Government has a 
very strong obligation to make certain that its enforcement actions 
in this area are consistent. That is the reason for the "secondary 
liability" study that the Department of Justice is presently begin- 
ning with the EPA. I should add, Senator Graham, that the goal is 
to have a report back to this committee by October 15 from that 
review. 

Senator Graham. Mr. Seelig, it's been indicated by Mr. Strock, 
that the current exemptions that exist in the law, such as the se- 
cured creditor exemption and the innocent landowner defense, 
could you tell me why those two are not sufficient to cover reasona- 
ble cases where fairness would argue for special treatment? 

Mr. Seelig. Senator Graham, there are a couple of reasons. One, 
that while Mr. Strock indicated that EPA has discretion, they may 
not sue the FDIC or RTC for the lender, directly; they may sue a 
third party that's responsible for the cleanup. That party can then 
file suit to try to recoup some of the moneys that it owes EPA, and 
we get dragged into the same suit. As a result, we're on the hook 
there. 

Second, to answer more directly your question 

Senator Graham. Excuse me. Could you give me an example of 
that situation that you described? 

Mr. Seelig. An example of that type of situation would be EPA 
sues somebody who, in the current ownership — in the direct testi- 
mony, there was an example we submitted of a bank that failed in 
1973. U.S. National in San Diego. In 1989, EPA sued the current 
owner of the piece of property for environmental cleanup. That 
party, in turn, started suing anybody who had been in the chain of 
title, looking to recoup some of those moneys. The FDIC had indem- 
nified the assuming bank which had held the title, as a trustee for 
an employee retirement fund, for a very brief period of time, so we 
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were dragged into the suit. This property was polluted back in the 
1950's, so we're talking about a substantial period of time. 

But you can have a situation where EPA can go after the party 
that caused the problem, and they can go after anybody else in the 
chain of title. 

Senator Graham. Assuming that the innocent landowner defense 
had been in effect during the pendency of these various actions, 
what defense would it have afforded? 

Mr. Seelig. The innocent landowner defense has some benefits. 
It gets into the whole area of judicial interpretation. The key issue 
is that you acquire the property after the hazardous substance was 
dumped. This should afford a fair amount of protection. But for 
FDIC and RTC it doesn't always, because the failed institution may 
have acquired a piece of property that has drums on it that are 
currently draining. We don't have a choice when the institution 
fails; we take over what's there and we're stuck with it. 

Senator Graham. Let me ask the question, do you believe that if 
a depository institution forecloses on a piece of property and, to use 
the language of the innocent landowner defense, they fail to under- 
take appropriate inquiry into the previous ownerships' uses of the 
property, consistent with good commercial and customary prac- 
tices, in an effort to minimize liability, if they fail to do that and 
therefore did not have the advantages of the innocent landowner 
defense, do you think they ought to be given a permanent Federal 
protection? 

Mr. Seelig. I think the issue is, when they made the loan, should 
they have exercised due diligence. And the courts are finding that 
they can be held liable subsequently. I think that's part of the 
issue. 

The concern is, you're right, a lender should have to undertake 
due diligence in order to know what they're lending on. I don't 
think anybody would argue differently. But to hold the lender sub- 
sequently liable 

Senator Graham. Excuse me. As I understand it, and I don't 
have the full text of the law, I have a summary, the innocent land- 
owner defense applies to the liability of an entity after it has ac- 
quired the property. This is not unsecured credit. You've acquired 
the property in an after-the-fact situation, and it stipulates under 
what conditions you can raise the innocent landowner defense as a 
bar to liability. 

My question is, why is that, in conjunction with the secured cred- 
itor exemption, not an adequate defense for a depository institu- 
tion? 

Mr. Seelig. Because, and I'm not an attorney, but it's been ex- 
plained to me that the problem is that now the lender, years later, 
has to make a decision as to whether to foreclose to try to recover 
on the collateral, and now, they're faced with a decision of having 
to go through it and do due diligence. And, moreover, the courts 
will determine what is sufficient due diligence to provide them 
with that defense. There's always the uncertainty that no matter 
how much they do, if they then take title to that property and then 
find out there was a problem even though there was no problem 
when they made the loan, they're stuck with the cost of cleanup, 
not just with what they lost on the loan. 
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Mr. Miailovich. If I made add to that, on the supervisory side, 
it's dangerous. The danger is not that much with the wording, it's 
the way it's operated, the ambiguities in the actual operation of 
that. It could in fact, if you want to assert that defense, you would 
have to expend a tremendous amount of money in legal costs, even 
if you're not certain how it's going to be interpreted. So why even 
get involved in the first place. So you in fact because these people 
are restrained from even getting involved to start with, the defense 
makes sense but it's mighty hard to prove in reality. 

Senator Graham. Excuse me. I know my time has expired. 

Senator Garn. Senator, there are only two of us here. Please go 
ahead and complete your questions. 

Senator Graham. I'm concerned that we're hitting, with a very 
big axe, a problem that maybe requires a sharpened scalpel. For 
instance, you're not only proposing in this legislation, and you sug- 
gest that it should be even more explicit than I think it is already, 
that is, this is going to override State laws as well as Federal laws, 
I know a number of States which are very concerned about things 
like chemical spills, oil spills, and a number of them have strict li- 
ability on vessels that are found to have engaged in those activi- 
ties. Are you telling me that if a ship, which has been foreclosed 
upon and is now owned by a depository institution and is in the 
port of Tampa, and that depository institution has not been able to 
raise the innocent landowner defense relative to that vessel, that 
is, it did not undertake at the time of acquisition an appropriate 
inquiry, that it could have even known that chemicals were on 
board, and those chemicals pollute Tampa Bay, that that vessel 
owner depository institution should be exempt from the State law 
of strict liability? 

Mr. Seelig. No, Senator, that's not what we're saying. If in fact 
the ship is owned by the financial institution at the time that it 
pollutes, or if it is owned by the FDIC at the time it pollutes, we 
believe we should be held fully culpable. What we are saying that 
if the ship polluted 3 years earlier, that it is unfair to now hold 
the lending institution liable for the cost of the cleanup for an 
action that occurred prior to its ownership. 

Senator Graham. I'm quoting the bill, S. 2827, on page 9, begin- 
ning on line 18, which is the operative paragraph. It says: > 

No insured depository institution or mortgage lender shall be liable under any 
law imposing strict liability for the release, threatened release, storage, or disposal 
of a hazardous substance or similar material, from a property, (1) acquired through 
foreclosure, (2) held in a fiduciary capacity, or (3) held, controlled, or managed pur- 
suant to terms of an extension of credit. 

In my example, a depository institution or a mortgage lender had 
loaned money on a vessel. They foreclosed on that vessel. They now 
have title to it. It is in the port of Tampa. They know that it has 
hazardous chemicals aboard. They have not made any efforts to see 
that those chemicals are handled in appropriate ways, and there- 
fore they do not have a currently available innocent defense. That 
vessel pollutes Tampa. Under Florida State law, strict liability, 
they should have to clean it up. 

You're telling me that under that exemption, they would not be 
precluded from the application of Florida s strict liability law? If 
so, how do you interpret it to get that result? 
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Mr. Seelig. Senator, on page 10, there's a section, which has the 
exclusions to the exemption, that I believe would require the lend- 
ing institution to have to make those payments. 

Senator Graham. Which exclusion from the exemption do you 
think would apply in this case? 

Mr. Seelig. Depending on the situation, either (1) or (2). 

Senator Graham. How would those exclusions be different than 
those exclusions which are available under the innocent landowner 



Mr. Seelig. The innocent landowner defense protects you if you 
can meet those tests with respect to claims for pollution or environ- 
mental damage prior to your taking ownership. I think that's 
where the distinction is. If the lender foreclosed on the ship, and if 
the ship had polluted 5 years earlier in the Port of Tampa, the 
question is, should the lender now be responsible for paying any of 
the costs that were associated with the cleanup 5 years earlier. 
Then the test becomes, can they meet the innocent purchaser test. 
And the costs of meeting that test to protect yourself from claims 
for prior incidents is what we're concerned about. 

We're not requesting, and I don't believe this legislation is at- 
tempting to provide protection to us or to any lending institution 
for pollution or environmental damages. Our concern is more with 
being hit for cleanup costs for damages that occurred prior to the 
ownership and were caused by other parties, unless I'm misinter- 
preting the bill. 

Senator Graham. If that's the intention, I think the language is 
written more broadly than that. 

I'm also concerned, as a matter of policy, of extending this to 
State laws. And particularly, we're talking here about depository 
institutions and mortgage lenders. Assuming that the insured de- 
pository institution were a Federal depository institution, I can see 
some case being made for overriding State law, based on the 
premise that they are insuring both State and Federal-chartered 
institutions. That would be an arguable case. 

What do you think is the case for extending a general exemption 
to mortgage lenders to be sheltered from State strict liability laws. 

Mr. Seelig. The FDIC is obviously concerned with the institu- 
tions that we insure; not the ones we don't. But I think from a 
broader perspective, while there are many uninsured originators of 
mortgage loans, many of those loans end up in federally insured 
entities ultimately as investors. Most mortgage originators, such as 
mortgage bankers, don't hold mortgages for their own portfolio, but 
face the same risk and the same disruption, as insured originators. 
If you're a mortgage originator, whose sole purpose is to originate 
mortgages which you then place with Fannie Mae, Freddie Mac, 
Ginnie Mae, or whomever, and all of a sudden, you know, for a fee 
of a couple of hundred dollars, and maybe your only income is a 
small service fee on that loan, you're all of a sudden going to be 
tagged for very substantial liabilities, you've now got a large risk. 
That I think has some implications for the availability of credit in 
this country. 

Senator Graham. Sufficient to override the judgment of 50 
States and their collective State policies. 

Mr. Seelig. On that issue, I'm not quite sure, sir. 
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Senator Graham. Thank you. 

Senator Garn. Thank you, Senator Graham. 

May I just make a comment about your questions. It's certainly 
not the intent, as I explained in my opening statement, for this leg- 
islation in any way to exempt anyone who has knowledge and who 
has not taken due care and all of that. If the language is not pre- 
cise enough, I always brag about not being an attorney, certainly if 
there are technical changes that need to be made to make certain 
that that is clear, I have no objection, no pride of authorship. The 
reason we did put in the exemptions, and I'm not going to go 
through them, on page 10, was certainly only to protect the inno- 
cent victims in foreclosures who in no way had been involved. 
There was no attempt by anyone to try and protect those who do 
have some blame, knowledge, didn't do their due diligence, et 
cetera. So the intent is certainly along the lines of your questions, 
Senator. 

Let me get back to this innocent landowner exemption. As I un- 
derstand it, it isn't a question, Mr. Strock, that that is there. We 
had Congressman La Fake's testimony about congressional intent, 
and no one yet has disagreed with the fact that that is what Con- 
gress intended. It was very deliberately thought out. The record is 
clear. 

Some courts have decided otherwise, and that is the nature of 
our problem. If we were still back to where we were with the 
intent of the innocent landowner defense, and we're not trying to 
change that, we're trying to get back to what the intent was and 
make certain that everybody knows that. But in reading from some 
other legal scholars, they point out the problem. And I'm sure, Sen- 
ator Graham, you'd be interested in this. 

Problems in establishing the defense are not just the amount of 
money involved. First, if the party finds out about environmental 
problems after the loan is made, so they've made a loan innocently 
not knowing of them, but before actual foreclosure, then the inno- 
cent landowner defense doesn't apply. So they made the loan, they 
didn't know about the problem, they find out about it, but they 
haven't yet foreclosed, then the lender can't use the innocent land- 
owner defense. 

But on the other hand, here's the catch 22. If the party does not 
make an appropriate inquiry prior to foreclosure, it cannot use the 
innocent landowner defense. So if you haven't foreclosed and 
you're in that middle ground, and you say, hey, we found this out, 
then the defense doesn't apply. However, if you don't find out 
about the problem, they say, hey, you didn't do your due diligence, 
so it's still your fault. 

So there are some real problems with the interpretations of that 
innocent landowner defense, compared to the exemptions that Con- 
gress tried to apply at the time. 

Mr. Seelig, either one of you, is that an accurate description of 
some of the problems? 

Mr. Seeljg. Yes, Senator, it is. 

Senator Garn. Mr. Strock? 

Mr. Strock. Yes. 



z fiC byGoo^Ie 



103 

Senator Garn. Again, if there's some way we can get back to 
clarifying these, it doesn't have to be my bill. There are other ways 
to do it. 

Mr. Strock. Senator, if I could add, I do think many of the issues 
that you and Senator Graham have raised obviously are very im- 
portant issues. And they reflect, from EPA's point of view, the need 
for EPA to work very hard to clarify the law as currently written 
and applied. Again, we intend to do that. 

Senator Garn. Senator Graham, do you have additional ques- 
tions at this time? 

Senator Graham. I do not. 

Senator Garn. I have several pages of additional questions, but a 
lot of them are technical in nature. What I'd like to do is submit 
them to you for your response in writing back to the committee. 

Thank you very much for your testimony. 

I'd like to invite the second panel up. Charles Mitschow and Wil- 
liam Roberts. If those who are leaving could expedite as soon as 
possible, we would appreciate it. 

Mr. Mitschow, please begin. 

STATEMENT OF CHARLES H. MITSCHOW, REGIONAL PRESIDENT, 
MARINE MIDLAND BANK, BUFFALO, NY, ON BEHALF OF THE 
AMERICAN BANKERS ASSOCIATION 

Mr. Mitschow. Mr. Chairman, members of the committee, I'm 
Charles Mitschow, regional president of Marine Midland Bank in 
Buffalo, NY, and a past president of the ABA's Small Business 
Banking Committee. 

I welcome the opportunity to present ABA's views on the critical 
issue of environmental lender liability, its effect on the banking in- 
dustry, and Senator Gam's bill, S. 2827, which was introduced to 
remedy this problem. Specifically, we support Senator Gam's provi- 
sions on environmental liability because they will rationalize the 
lending process that the courts have distorted by expanding liabil- 
ity. Unless some changes are made to current law, major segments 
of the business community, particularly small business, will not be 
able to receive adequate financing when purchasing property, 
which presents environmental risks, or when using such property 
as collateral. Furthermore, this reluctance to lend will reduce the 
capital available to businesses which want to protect or restore the 
condition of the environment. In addition, the ability of businesses, 
their owners, and others to use bank fiduciary services will be se- 
verely curtailed. 

It is critical to understand clearly that this is not just a lender 
problem, this is a major problem for borrowers, businessmen, farm- 
ers and homeowners as well as the Federal Government. It is criti- 
cal to understand that, as each month goes by, the problem is going 
to grow, as lenders learn more about their liability and come in 
and ask for loans. Both lenders and borrowers have expressed dis- 
satisfaction with the current provisions of and decisions under Su- 
perfund. 

From the lender's perspective, possible liability for multimillion 
dollar damages has greatly increased the risk of doing business. 
Even when the lender is not held for the record responsible, such 
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liability creates credit risks by reducing the borrower's ability to 
repay the bank and by impairing the value of the collateral. 

Mr. Chairman, I testified last year before the House Small Busi- 
ness Committee on the crisis in small business lending, due to the 
concern about environmental liability. Since that time, there has 
been a groundswell of support for the restoration of congressional 
intent for lender responsibility under Superfund. Business groups 
have joined together with over 250 Members of the House who have 
cosponsored that bill. 

The incredible decision in Fleet Factors has dramatically raised 
the stakes for the U.S. economy. A recent ABA poll of the Associa- 
tion's Community Bankers Council, those banks who have assets of 
$250 million or less, have found that 43 percent of the respondents 
have already stopped making loans altogether to certain types of 
small businesses, those most frequently associated with environ- 
mental problems, and another 11 percent plan to do so shortly. 
This is just the beginning. More and more lenders are learning of 
the dangers they face, and are now reacting. I can assure you that 
soon, whole categories of businesses, businesses central to our econ- 
omy, will basically be cut off from affordable financing, particular- 
ly after the ramifications of the Fleet Factors case are fully under- 
stood by the industry. 

The risk of the decreased value of collateral, coupled with the po- 
tential enormous liability, has forced not only caution on the part 
of the lenders but, as Congressman John La Falce points out, the 
willingness of lenders "to provide financing to businesses located 
generally in an area where the possibility of hazardous waste con- 
tamination exists, even if there is absolutely no showing that a spe- 
cific property owned by a prospective borrower or any adjacent 
property were contaminated." As a matter of fact, Mr. Chairman, 
banks are learning that they can't afford to lend at all to certain 
types of small businesses, such as chemical companies or small dry 
cleaners, because of the environmental liability. 

Another major concern of banks for environmental liability is in 
the trust area. The ABA strongly believes that banks should not be 
burdened with the liability for cleanup of hazardous substances on 
land, merely because they hold title in a fiduciary capacity. Consid- 
er the following: 

A bank may be an executor and perhaps a testamentary trustee 
of a decedent s estate. Included among the assets is a piece of real 
estate that, years before, may have been the site of a landfill or a 
mine, long since shut down. It's later discovered that chemical pol- 
lutants remain on the property. 

The bank didn't cause the problem. Perhaps the decedent didn't 
cause the problem. The polluter could have been a prior owner. 
Nevertheless, the bank, as current owner, would be liable for the 
total cleanup, even beyond the assets or the estate or trust. 

As a result of CERCLA's strict liability provisions, and in an 
effort to protect themselves from such liability, bank fiduciaries 
have become reluctant to accept appointments for certain trusts. 

The ABA believes that Senator Garn's proposal would not funda- 
mentally change CERCLA but rather restore its original intent. 
The Association believes that it was the intent of Congress to ex- 
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elude innocent lenders from liability, but the court interpretations 
have totally undercut that intent. 

Most of the litigation involving commercial lenders under 
CERCLA focuses on two aspects of the lender's relationship to the 
borrower. Such suits attempt to show that the lender is the owner 
or operator of the property where the cleanup costs have been in- 
curred. The typical fact pattern involves a lender who finances a 
business borrower and takes a security interest in real property. 

We believe that the Court of Appeals in the Fleet Factors case 
has now established a new and even broader standard for the 
lender. This case holds that, despite the explicit exclusion in the 
Superfund law for lenders who hold a security interest in property, 
it may be inferred from the nature of their financial relationship 
with the borrowers that such lenders are owners or operators of 
property and thus liable for cleanup. 

The decision in this case holds that a lender with the "capacity 
to influence" a borrower's hazardous waste management decisions, 
becomes liable for cleanup costs and other damages under 
CERCLA. 

Mr. Chairman, the impact of Fleet Factors on the lending com- 
munity is painfully obvious. The eleventh circuit is sending the 
message that prudent lenders should not continue their time-hon- 
ored effort of being active in assisting a borrower during a troubled 
period because, if they do, they will be liable for any pollution 
cleanup costs. Lenders will now be safer taking a complete hands- 
off approach and ignoring their security interest in the facility or 
real estate that serves as collateral. 

The ABA also recognizes the exposure faced by the agricultural 
community in the environmental area. The businesses affected in 
the agricultural community are extensive and comprise such as 
feed lot operations, grain elevators, co-ops, fertilizer and chemical 
dealers and suppliers, poultry operations, meat packing and ren- 
dering facilities, cattle ranches, hog production facilities and tradi- 
tional crop operations may all generate, use or dispose of hazard- 
ous materials or generate other wastes hazardous to the environ- 
ments. 

Since lenders often make loans secured by residential properties, 
any of those properties located near landfills or other environmen- 
tally hazardous areas, will also be a cause of great concern to the 
financial industry. 

Superfund liability is not only a private sector concern. Several 
Government agencies have acknowledged the threat that they face 
from the broad scope of CERCLA. The RTC has acquired tons of 
houses and properties from failed S&L's, and is currently attempt- 
ing to determine which of these loans might present an environ- 
mental problem. The SBA, in testimony before Congress, has stated 
that it potentially faces CERCLA liability when it guarantees small 
business loans. 

Mr. Chairman, I'd like to at this point address some of the con- 
cerns that have been raised about the various legislative proposals. 
Quite frankly, the ABA believes that these concerns are either in- 
valid or vastly overstated. One concern that is sometimes raised is 
that if legislation, such as this proposal, is enacted, lenders will no 
longer have the incentive to perform environmental audits. While 
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it's not clear to the ABA why lenders should be required to be the 
detectives assigned to ferret out environmental problems, the truth 
of the matter is that lenders do have a tremendous incentive, even 
after the passage of legislation along the line of this bill, to contin- 
ue and even expand the practice of performing environmental 
audits on properties on which they are lending. The reason for this 
is quite simple: if the property is polluted, the lender stands to lose 
the entire value of the loan. Even further, it puts the borrower in 
jeopardy for the ability to repay, if he has the cost of the cleanup. 

Therefore, I can assure the committee that lenders will continue 
to perform environmental audits and rightly or wrongly serve as 
the detective. 

Another concern that's been raised is that the lenders may 
obtain windfall profits in the case where the lender forecloses on 
property which is then cleared up by the EPA. It is our reading of 
the bill that such a windfall profit would be prohibited, and it is 
not the intention of the ABA to seek the capability to receive such 
windfall profits. The cleanup work paid out of Superfund will not 
in any way benefit the lending institution. 

CERCLA has become a trap to the lending community, with 
widespread negative economic implications. It is not only lenders 
which face threats to their economic health. A wide range of busi- 
nesses, including service stations, dry cleaners, high tech manufac- 
turers, industrial concerns, and agriculture, are paying, and will 
continue to pay the costs of imposing environmental liability on 
lenders. 

We urge Congress to move as expeditiously as possible to enact 
legislation along the lines of this bill. 

I'll be happy to answer any questions you may have. 

[Complete prepared statement of Charles M. Mitschow follows:] 
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Mr. Chairman and members of the Committee, I an Charles 
H. Mitschow, Regional President of Marina Midland Bank in 
Buffalo, Maw York. I an a past member of tba Amarican 
Bankers Association's Snail Business Banking Comnittaa. Tba 
conbinad assets of ABA nanbars comprise approximately 99 
percent of tba total assats of tha commercial banking 
Industry. While our nambars range in size from tha smallest 
to tha largest banks, soma 85 parcant have assats of lass 
than $100 million. 

I valcoma tba opportunity to present ABA's views on tba 
critical issue of environmental lender liability, its affect 
on tha banking industry and Senator Sara's bill (S. 2827), 
which was introduced to remedy this problem. Specifically, 
wa support Senator Sara's provisions on environnantal 
liability because they will rationalize tba landing process 
that tba courts have distorted by expanding liability. 
Unless sone changes are nade to currant law, najor aagnents 
of the business community, particularly snail business, will 
not be able to receive adequate financing whan purchasing 
property which presents environnantal risks or when using 
such property as collateral. Furthermore, this reluctance 
to land will reduce the capital available to businesses 
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which want to protect Or restore tha condition of the 
environment, in addition, tha ability of businesses, their 
owners, and others to use bank fiduciary services will be 
severely curtailed. Therefore, wa urge support for subtitle 
B of S. 2827 and a siailar bill ponding in tha House (H.R. 
4494) . 

It ia critical to understand clearly that this is not 
just a lender problem, this is a Major problem for 
borrowers, businesses, farmers, and even homeowners. And it 
is critical to understand that as each Month goes by, the 
problem is going to grow and grow as lenders learn Mora 
about their liabilities and as the potential borrower coses 
in and asks for a loan. 

Let's look at a hypothetical. Suppose a gas station 
owner asks a bank for a $50,000 loan. It Might even be for 
a loan to clean up around tha station's storage tanks. Tha 
collateral for the loans would almost always be the gas 
station, itself. An environmental study -- paid for by the 
station owner — would be required. This could cost fros 
3500 to $2500 — a vary stiff expanse. But even with a 
clean result from tha study, would the bank Make the loan? 
Increasingly, the answer is "not' why? The study is not 
foolproof and therefore the bank is still at risk, first, 
that its collateral is worthless and, second, that if it has 
to foreclose, it could face cleanup costs many times the 
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value of the loan. Simply put, why would any lender risk, 
potentially, hundreds of thousands of dollars of liability 
over a loan in which it Slight make a profit, if all goes 
wall, of a thousand dollars or so? Can a bank justify such 
a risk to its shareholders — or to its regulators? 

Now take this hypothetical and apply it to all types of 
businesses using chemical products, petroleum, fertilizers, 
pesticides, etc.... It should not be hard to see that this 
growing probles will have a dramatic impact on whole 
segments of our economy. One other hypothetical — suppose 
the gas station owner (or the dry cleaner, or auto repair 
shop, or fertilizer distributor) wants to sell his or her 
business. How is the purchaser going to obtain a loan to 
buy it when the collateral for the loan would be business 
property? 

History of the Problem 



Since the passage of the federal Comprehensive 
Environmental Response, Compensation and Liability Act 
(CEHCLft) , 42 U.S.C. 9601, at. seg. , known as "Superfund," 
financial Institutions have faced the possibility that their 
security interest will be Impaired and their potential for 
liability increased if hazardous or toxic materials are 
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discovered on premises whose purchase the bank has financed 
through a Mortgage loan on which the property serves as 
collateral. 2 

CERCIA provides for strict, joint and savaral liability 
for tha cost of removing and remedying a ralease or 
threatened release of hazardous substances and for ham to 
natural resources caused by such release. 42 U.S.C. f 
9607(a). This means that the parson bringing an action is 
not required to prove the defendant acted negligently and 
that one parson can be forced to pay for the entire amount 
of damages even if other defendants are also found to be 
responsible. A party will be held liable when it is proven 
that: 

(1) a release or threatened release of a hazardous substance 
exists; 

(2) response costs (e.g. cost of removing the hazardous 
material) ware incurred as a result of the release; 



Shore Reality Corp. . 
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(3) the person falls into on* of the four categories of 
responsible parties outlined in the Act (i.e., current owner 
and operator of the facility, any former owner or operator 
of the facility at the time of the disposal of a hazardous 
substance, a transporter of hazardous materials or a 
generator of hazardous wastes). (§ 9607(a)) 

Holding lenders liable for cleanup costs caused by 
their borrowers' misdeeds is having a tremendous negative 
effect on commercial lenders and others Who use real estate 
as collateral. Both lenders and borrowers have expressed 
dissatisfaction with the current provisions of, and 
decisions under, CERCLA. From the lender's perspective, 
possible liability for multi-million dollar damages has 
greatly increased the risk of doing business. Even where 
the lender is not held directly responsible, such liability 
creates credit risks by reducing the borrower's ability to 
repay the bank and by impairing the value of the collateral. 
Prudent lenders are now requiring borrowers to obtain 
environmental audits (i.e., examination of public records 
and the property itself to determine whether hazardous 
substances are present) as a condition for granting a loan. 
At best, many borrowers are facing greatly increased loan 



See, Hearing on The Impact of Superfund Lender 
Liability on Small Businesses and Their Lenders. Before the 
House Committee on Small Business, 101st Cong., 2nd Sess. 
(June 7, 1990) . 



z fiC byG00^Ie 



transaction fees as a result of the landing community's 
reaction to CEHCLX. Thar* arc, ho waver, borrowers engaged 
in certain types of commerce who are finding it difficult to 
obtain financing because lenders are reluctant to take on 
the environmental risk. 



In a 1989 Circular from the Federal Hone Loan Bank 
System, the Office of Regulatory Activities outlined eight 
(S) basic categories of risk to financial institutions from 
environmentally contaminated property. These Include: 

1. The risk that the collateral for a real estate loan or 
property to be acquired may be drastically raduced in* value 
after discovery of the existence of hazardous waste 

contamination. 

2. The risk that the borrower cannot repay the loan if the 
borrower must also pay for the cost of cleaning up the 
contaminated property. The cost for cleanup in many cases 
can be significant and may exceed the institution's 

encumbrance on the property. 

3. The risk that a mortgage loan may lose priority to a 
cleanup lien imposed under the laws of those states that 
require super priority liens for the cost of cleanup. In 
each of these super lien states, a lien granted to the state 
securing the cost of cleaning up hazardous waste 
contamination may have priority over a lender's mortgage. 

4. The risk that a lender may be liable to the extent o'f 
any credit extended to any debtor who has operated property 
containing hazardous wastes, has generated such waste, or 
has transported it in an improper manner. This risk extends 
to all creditors, not just those who hold as collateral the 
property containing the hazardous waste. 

5. The risk that the bank may become directly liable for 
the cost of cleaning up a site if it forecloses on a 
contaminated property or becomes involved in the management 
of a company that owns or operates a contaminated facility, 
or is involved in decisions pertaining to the disposal of 
toxic or hazardous waste. 

6. The risk that a lender may not be able to pursue its 
foreclosure remedies and may have no practical alternative 

(Footnote Continued) 
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A recent ABA poll of the Association'* Community 
Bankers Council (whose banks have assets of $250 million or 
less) found that 43 percent of the respondents havs already 
stopped making loans altogether to certain types of small 
businesses most frequently associated with environmental 
pollution and that another 11 percent plan to do so. This 
is just the tip of the iceberg. More and more lenders are 
learning of the dangers they face and are now reacting. I 
can guarantee that soon whole categories of businesses — 
businesses central to our economy — will basically be cut 
off from affordable financing, particularly after the 
ramifications of the Pleet Factors case are fully understood 
by the industry. 

After the loan is made, CERCLA also presents problems 
for lenders who are considering whether or not to foreclose 
on real property. While prudent practice may dictate that a 
bank foreclose on collateral which secures a defaulted loan, 
the threat of Super-fund liability often requires the lender 



(Footnote Continued) 

but to give up its loan security, and the right to recover 
on the loan itself. This could lead to charging off the 
loan balance. 

7. The risk that the borrower does not maintain collateral 
or property with an environmental risk potential in an 
environmentally sound manner. 

S. The risk that, aside from the statutory liabilities that 
can be imposed for toxic waste contamination, there is also 
potential liability for personal injury or property damage. 
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to perform an audit of the property and ~ in some cim« — 
walk away from tha contaminated property . The difficulties 
faced by thoae who hold property in a fiduciary oapacity aay 
be even aorta severe. In many cases the trustee will have no 
specific knowledge of the nature of the property Which is 
the subject of the truat until tha trustee'a fiduciary 
duties become operative. The most common circumstances in 
which a bank acting as fiduciary may hold real property 
include: l)aa executor of an estate, sometimes with 
property flowing into a testamentary trust; 2) in a pension 
fund which may hold title to a plant or office building; and 
3) under a bond indenture in which the bank represents the 
bondholders and may need to foreclose or exercise other 
rights over property held as collateral in the event of 
default. 

As S. 2827 clearly recognizes, Superfund liability is 
not only a private sector concern. Several government 
agencies have acknowledged the threat they face from the 
broad scope of CZRCIA. The Resolution Trust Corporation 
(RTC) has acquired tens of thousands of properties from 
failed savings and loans and is currently attempting to 
determine which of these might present environmental 
problems. The Small Business Administration, in testimony 
before Congress, has stated that it potentially faces CERCIA 
liability when it guarantees small business loans. Even the 
residential lender has become wary of lending to prospective 
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homebuyera . Properties adjacent to commercial nanufacturers 
or pesticidu- contaminated fan land are being turned down 
Cor financing. 

Due to court Interpretation of CERCIA, there is a nev 
philosophy of environmental enforcement that has Bade 
lenders increasingly wary of the riaku inherent in loan 
transactions secured by property containing hazardous 
substances. The risk of decreased value of the collateral 
for a loan, coupled with potentially enormous liability 
under CERCIA, has forced not only caution on the part of 
lenders but, as Congressman John LaFalce points out, the 
unwillingness of lenders "to provide financing to businesses 
located generally in an area where a possibility of 
hazardous waste contamination exists even if there is 
absolutely no showing that the specific property owned by a 
prospective borrower — or any adjacent properties are 
contaminated." As a matter of fact, Mr. Chairman, banks 
are learning that they cannot afford to lend at all to 
certain types of small businesses (such as chemical 
companies) because of environmental liability. 

As the Tampa, Florida Tribune so aptly put it in an 
editorial entitled, "Misplaced Environmental Blame:" 



D Cong„ Rec. E1325 (April 25, 1989). 
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It aeoma incredible, but in the United States you can 
be bald liable for southing you didn't do, didn't even 
know about, and that night have happened long before 
you ware born. 

Courts are interpreting pollution legislation of the 
mid-1980's ao strictly a bank can be forced to pay to 
clean up property whose development it financed. 
Because major cleanups may coat much more than the 
value of the polluted land, and because innocent 
lenders are being taken to the cleanera, credit for 
certain small businesses and farms is becoming very 
hard to come by. 

A Problem for Landers and Borrowers 



Mr. Chairman, you have heard from the banking industry 
About our increasing reluctance to lend to segments of the 
anaa.ll business community. I documented those concerns when 
I appeared before the House Small Business Committee in 
August of 1989. Just laat month, a community banker from 
Dana, Indiana (population 800) told the same committee: 



Kith the recent surge of court decisions on 
environmental liability, our bank haa had to carefully 
consider what types of businesses in Dana could present 
liability problems, some of the businesses that are 
located in Dana that could be affected by possible 
environmental problems are the community's only auto 
body shop and convenience store which is also the only 
place where you can buy gaa in Dana. (The other 
service station closed because of environmental 
problems and cannot be reopened because it cannot get 
financing.) Mr. Chairman, there are only two auto 
repair places in the community and our bank does 
business with both. There is also only one fuel dealer 
in the community and we have loaned on the property 



Tampa, Florida Trib u n e (June 14, 1990). 
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A representative from the National Federation of 
Independent Businesses (NFIB) pointed out that, 'although the 
language of the LaFalce bill specifically addresses lender 
liability, there is a direct connection between banks and 
small business. Hot to overstate the obvious, but small 
businesses unable to obtain loans are usually unable to 
grow . It is really that simple.* 

NFIB pointed out that there is a large segment of the 
business community that is potentially vulnerable to lender 
reluctance to loan money. This segment includes gas station 
owners, autobody shops, and garages. Other firms which use 
chemicals like printers, dry cleaners, carpet cleaners, pest 
control firms, or agri-business operations may also be at 
risk. The witness went on to add: "Later sale of their 
land by these business owners listed above may be stifled by 
reluctant banks not willing to lend to later purchasers.' 



:.•" 



Statement of Lee Schroeder, President, First National 
Bank, Dana, Indiana, Before the House Small Business 
Committee (June 7, 1990). 
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Therefore, Mr. Chairman, the affect of overreaching 
judicial interpretation of Superfund on small business 
cannot be overstated. 

A Problem for Fiduciaries 

Another major concern of bankers far environmental 
liability is in the trust araa. 11 ABA strongly believes 



For example, a recant latter to ABA pointed out: 

Ha ware the trustee of a funded grantor trust of a 
certain individual who appreciated and felt a need for 
our investment and recordkeeping services. He happened 
to own, with hia wife, and operate a local landfill. 
Ha became embroiled in a dispute with the state 
Environmental Protection Agency, which claimed that the 
landfill was improperly operated. Suit was filed 
against the owners and savaral other defendants in an 
action seeking more than $4 million in damages. 



As you sight imagine, this situation caused ua to 
examine our position carefully, and we determined that 
it would be critical to the shareholders of our bank 
that wa prevent title to the property from passing to 
the bank as trustee. He approached the grantor, 
explaining the situation and the implications of the 
law and its effect on the liability of the parties. He 
issed our desire to resign as trustee. 



This placed him and hia family in an awkward position. 
Anyone accepting the role aa successor trustee was 
inviting, at a minimum, substantial involvement in 
litigation, and at worst, exposure of his or her entire 
net worth to liability. 
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that banks should not be burdened with the liability for 
cleanup of hazardous substance* on land awrely because they 
hold title in a fiduciary capacity, consider the following: 

A bank nay be executor (and perhaps testamentary 
trustee) of a decedent's estate. Included among the assets 
is a piece of real estate that, years before, may have been 
the sits of a landfill or a mine, long sines shut down. It 
Is later discovered that chemical pollutants remain on the 
property. 

The bank did not causa the pollution. Perhaps even the 
decedent had no involvement — the polluter could have been 
a prior owner. Nevertheless, the bank, as current owner, 
could bo liable tor the total cleanup even beyond the assets 
of the estate or trust. 



(Footnote Continued) 

his spouse as trustee. Approximately two weeks after 
having made the change, he died. His wife is now 
immersed in the litigation. As co-owner of the 
property, she was exposed anyway. But she now bears 
the entire burden of litigation as well as the other 
duties befalling her as trustee. She has not 
participated in the business, has no financial 
background, and, in essence, has been thrust into the 
very type of situation that her husband originally 
hoped to spare her by naming an independent corporate 

Ons need only change the circumstances of this case 
slightly to find an almost impossible situation. If 
both husband and wife were killed and wanted to leave 
their assets in trust of the benefit of their heirs, 
query who would be willing to serve as trustee. 



z fiC byGoo^Ie 



Liability can result in a number of othar ways. For 
example, in older cities, prior uses of property such as dry 
cleaning, jewelry making , or a whole host of other uses, 
unknown to even current residents, could have led to ground 
pollution. Should a bank unwittingly take such property 
into trust or an estate, liability for cleanup costs could 
result. 

Bank fiduciaries may become Involved with contaminated 
real property in any number of ways. In executorships, the 
bank's activities aay range from a United involvement 
requiring only maintenance of the property until a suitable 
buyer can be found. A bank may also be a testamentary 
trustee which will require active management of the property 
for the benefit of the beneficiaries, for example, the 
decedent's minor children. A bank may also assume legal 
title when the trust holds obligations secured by real 
property and foreclosure on the obligation is required. 
Finally, in the event of a default on a bond issue, a bank 
as an indentured trustee might be required to take legal 
title or be required to manage certain real property for the 
benefit of bondholders. Not to do so may render a bank 
liable to the bondholders. 

Unfortunately, CERCLA provides little protection for 
bank fiduciaries trying to avoid liability. The so-called 
'third-party" defense requires that the contamination be due 
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solely to actions of a third party with whoa the bank has no 
direct or Indirect contractual relationship. 42 O.S.C. 
9607(b)(3). Because a contractual relationship would 
include trust agreements, a bank would not cose within the 
meaning of the statutory defense, but for a provision know 
as tb« "innocent landowner* defense. 

That defense applies if the real property was acquired 
aftsr the disposal of the hazardous substance and, 1) at the 
ties of acquisition, the defendant did not know and bad no 
reason to know any hazardous substance was disposed on or 
at the property or 2) the defendant acquired the property 
through inheritance or bequest. 42 O.S.C. 9601(35) (A). 
Even where a bank fiduciary meets the stringent requirements 
for the innocent landowner defense, it say still be subject 
to liability under CERCLA. Because bank fiduciaries may ba 
required to maintain the property, albeit for a short period 
of tine, for the benefit of the beneficiaries until such 
tine as the property is sold, they risk being held liable as 
operators rather than owners of the contaminated property. 

Nor does abandonment represent a viable option. If a 
trustee chooses to abandon the claim of a trust, the 
beneficiaries may allege a breach of fiduciary duties. 

This same dilemma holds true for indentured trustees 
that normally have no liability for the underlying businsss. 
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If there is an event of default, however, and the trustee, 
pursuant to it* obligation under the trust indenture, 
acquires title to, or has to actively manage the business or 
the contaminated property, the indentured trustee way well 
be d eemed an owner or operator for purposes of CEP.CIA. 
Again, abandonment of the property is not an option as the 
indentured trusts* will have certain obligations to the 
bondholders undar th* terms of the indenture. 

As a result of CERCIA's strict liability provisions and 
in an effort to protect themselves from such liability, bank 
fiduciaries have become reluctant to accept appointments for 
certain trusts designated as high risk. Prior to accepting 
an appointment, a bank will follow procedures similar to 
those for commercial lending activities. For example, a 
bank will physically inspect the property to be held in 
trust as wall as all potential acquisitions that may occur 
as a result of secured obligations held by the trust. 
Inspections will cover not only the property itself but also 
facilities in the general vicinity of the property. 
Research of the history of the property — both its former 
owners and tenants and former uses — will be required. 
Soil samples and groundwater tests will also be taken. 
Environmental audits ranging in cost from $1,500 to $20,000 
may also be necessary. 
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A bank fiduciary will also inquire whether any business 
to be held in trust is incorporated. If it is not 
incorporated and is, in fact, a proprietorship or a 
partnership the fiduciary Bight imcediately become liable 
upon acceptance of the account. It would be very difficult 
to successfully argue that the fiduciary is not the owner or 
operator if the interest it took upon acceptance of the 
account was that of proprietor or general partner. On the 
other hand, the fiduciary nay not be able to avoid liability 
even if the business is incorporated since courts will 
pierce the corporate veil in order to recover environmental 

Pharmaceutical and Chemical g o, , 810 F.2d 726 (8th Cir. 
1986), cert, denied . 108 S. Ct. 107 (1987). 

Mr. Chairman, the net effect of these pre-acguisition 
screening procedures is to increase costs and delay the 
appointment of a trustee and any distributions to the 
beneficiaries. Moreover, unless a fiduciary is satisfied of 
the risks associated with the real property to be held in 
trust, no professional fiduciary will accept appointment. 
This situation is not uncommon where the property previously 
housed a gas station or other potentially hazardous 
business. In such a situation, the trust or estate is left 
without the benefit of a professional fiduciary's guidance. 
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Courts Bra Misinterpreted Superfund 

The ABA believes that Senator Gam's proposal would not 
fundamentally change CERCIA, but rather restore its original 
Intent. The Association believes that it was the Intent of 
the Congress to exclude innocent lenders from liability, but 
that court interpretations have totally undercut that 
Intent. 

Most of the litigation involving commercial lenders 
under CERCIA focuses on two aspects of the lender's 
relationship with the borrower. Such suits attempt to show 
that the lender is an owner or operator of the property 
where the cleanup costs have been Incurred. The typical 
fact pattern involves a lender which finances a business 
borrower and takes a security interest in real property. (A 
"business borrower" can include an agricultural borrower. 
While cercia contains an exception to liability for damages 
resulting from the application of a federally registered 
pesticide product, 42 0.8.0. § 9607(1), there are other 
situations in the agricultural lending context which can 
result in CERCIA liability.) 

CERCIA defines "owner or operator* in i 9601(20) (A). 
Although this definition is somewhat circular, it 
specifically states that the tern does not include a person 
"who, without participating in the management of a vessel or 
facility, balds indicia of ownership primarily to protect 
- 18 - 
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his security interest in the vessel or facility." (Emphaaia 
supplied.) This definition, in effect, exempts a eortgngae 
from CBRCIA because the ■ortgagea would fall outside the 
four categories of "responsible parties." 

cases such as p.s. v. Maryland Bant i Trust Company, 
632 F. Supp. 573 (D. Hd. 1986} ; P.S. v. Mirabile . No. 

84-2280 (E.D. Pa. Sept. 4, 1985), 15 Envtl. L. Rap. 20,994; 
and Guldica v. BPG Blectropla.tJ.nq and Manufacturing Co. 
Inc., 732 F. Supp. 556 (H.O. Pa. 1989) consider the scope of 
the exemption for holders of a security interest in real 
property. Both the Maryland Bank and Trust- and Culdice 
decisions construe the language of f 9601(20) (A) narrowly 
and conclude that a mortgagee loses its exception from 
CBRCIA liability when it forecloses on the property. These 
courts base their decisions on the fact that the lender no 
longer "holds" (present tenee) indicia of ownership to 
protect its security interest but, upon foreclosure, 
actually becomes the owner of the property. The Mirabile 
court did not take such a strict interpretive approach. It 
ruled that the bank's foreclosure and other activities in 
the subsequent four months prior to selling the property 
were "undertaken merely to protect [the bank's] security 
interest in the property" and did not cause the bank to lose 
its statutory exemption under CERCIA. Hi ra bile ■ 15 Envtl. 
L. Rep. at 20,996. 
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Miami and Guidice also consider another important 
aspect oC the exclusion fro* the definition of owner or 
operator — the degree of control the lender nay exercise 
over the borrower's business and still retain outside of 
CERCLA. This is a key issue for lenders because liability 
under the Act can occur even though there has been no 
foreclosure. (In fact, liability can arise even though the 
lender has not taken a mortgage on the real property.) it 
is not unusual for a commercial lender, especially one whose 
borrower is having financial difficulties, to become 
involved in some aspects of the borrower's business in order 
to preserve the lender's financial stake in repayment of the 
loan. As the cases point out, the primary focus in this 
area is on the degree of the lender's participation in the 
management of the borrower. 

However, a recent court decision has modified the analysis 
of "owner' liability found in these earlier cases and 
greatly exacerbated the problem. United States v. Fleet 
Factors Corp . . Mo. $9-8094, slip op. (11th Cir. Hay 23, 
1990) . 

As the Dallas Times Herald stated in an editorial on 



On Hay 23, a federal appellate court... ruled a bank, 
which had foreclosed on the property of a bankrupt firm 
end auctioned it off several months later, was liable 
for cleaning up the property though it had had no role 
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in managing the company. The court held that secured 
creditors should be liable if they 'could effect 
hazardous waste disposal decisions,' whether or not 
they actually exercise a role in management or know 
anything about hazardous waste disposal. 

If these decisions stand, banks that routinely lend 
operating or expansion funds to small, businesses, such 
as local gas stations, or large industries will have to 
close their lending windows to, avoid liability for 
problems they had no hand in. 

He believe that this Court of Appeals has now 
established a new and broader standard of lender liability 
than previously existed. This case holds that, despite the 
explicit exclusion in the Superfund law for lenders who hold 
a security interest in property, it may be inferred from the 
nature of their financial relationship with their borrowers 
that such lenders are owners or operators of property and 
thus liable for cleanup. 

Fleet Factors focused on the capacity of a lender to 
affect financial management, as contrasted with operational 
management. Prior to Fleet Factors , the courts had found 
secured creditors liable for Superfund costs only where the 
creditor actually owned or operated the contaminated 
facility. Creditors became owners only after foreclosure on 
the property. What has confounded the business community 
was Judge Kravitch's sweeping language in Fleet Factors 
that: 



■'Dallas Times Herald. June 9, 1990 A-20. 
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[A] secured creditor may incur liability [as an 
•owner"), without being an operator, by participating 
in the financial management of a facility to a degree 
indicating a capacity to influence the corporation's 
treatment of hazardous waste. It is not necessary for 
the secured creditor actual ly to involve oneself in the 
dav-to-day operations of the facility in order to be 
tiljSM — although such conduct will certainly lead to 
a loss of the protection of the statutory exemption. 
Nor is it necessary for the secured creditor to 
participate in management decisions relating to 
hasardous waste. Rather a secured creditor will be 
liable If its involvement with the manageme nt of the 
facility is sufficiently broad to support the in ference 
that it could affect hazardous waste disposal decisions 
If it so chose. (Emphasis supplied.) 

Mr. Chairman, the impact of Fleet Factors on the 
landing community la painfully obvious. The 11th Circuit is 
sanding the message that prudent lenders should nst continue 
their time-honored efforts of being active in assisting a 
borrower during a troubled period because if they do they 
are liable for any pollution cleanup costs. Lenders will 
now be safer taking a complete handa-off approach to their 
loans and ignoring their security interest in the facility 
or real estate that serves as collateral. This decision 
opens lenders to environmental liability for participating 
in financial aspects of the borrower's business that ware 
not considered a basis for liability under Mirabila . 
Guidlce. and the lower court decision in Fleet Factors . 
(See., 724 F. Supp. 955 (S.D. Ga. 1988).) 

Rather than setting forth a bright-line test to guide 
lenders, the panel creates an amorphous standard which makes 
it even more difficult to determine what a lender can safely 
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do. It nay not be too farfetched to *ay that anything more 
than lending money and requesting that the borrower pay it 
back with interest would trigger liability under the panel's 
teat. OC course, this means that lenders will be even aore 
reluctant to lend at all to certain types of businesses. 

The decision in Pleat Factor* holds that a lender with 
the "capacity to influence" a borrower's hazardous waste 
management decisions becomes liable for cleanup coats and 
other damages under CERCIA. The catastrophic nature of such 
damages calls into question the continued value of what are 
now deemed to be prudent lending practices. The 
overly-broad nature of the panel's decision is unnecessary 
to resolve the issuee which were presented to the court and 
threatens to cause great nana to both lenders and borrowers. 

Lender Defenses 

In addition to the exemption in the definition of owner 
or operator discussed above, CERCIA establishes several 
defenses to' liability. The** are found in | 9607(b) and 
relieve a person from liability under the Act where the 
damages from a release or threatened release of a hazardous 
substance are caused solely by an act of Cod, an act of war, 

or "an aet or omission of a, tthfrrd party " (Emphasis 

supplied.) From the perspective of the commercial lender 
the so-called third party defense is the most important 
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because in the typical case where the lender acquires real 
property by foreclosure, it will have been the borrower or 
some other third party who has actually caused the release 
of the hazardous substance. 

There are several qualifications to the third party 
defense. The "third party* must be someone other than "an 
employee or agent of the defendant" or someone whose act or 
omission occurs in connection with a contractual 
relationship. 1 97607(b)(3). Since enactment of the 
Superfund Amendments and Reauthorization Act of 1986, P.L. 
99-499, it is clear that the ten "contractual relationship" 
includes "land contracts, deeds or other instruments 
transferring title or possession..." | 9601 (35) (A) . 
Despite this language, a defendant who acquires contaminated 
real property may still be entitled to assert the third 
party defense if it, ha or she can show that the property 
was acquired after the hazardous substance was placed there 
and that "[a]t the time the defendant acquired the facility 
the defendant did not know and had no reason to know that 
any hazardous substance which is the subject of the 
release... was disposed of on, in, or at the facility." 
i 9601(35) (A) (i). 

The limited scope of these defenses is readily 
apparent. In particular, the third party/ innocent landowner 
defense provides little in the way of true protection. The 
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litigation expenses necessary to establish the defense when 
coupled with the cost of environmental audits make this 
defense an extremely, expensive and uncertain vay of 
avoiding liability. In addition, there are no guidelines 
establishing what is an appropriate level of inquiry and 
even if there were, nothing prevents the EPA from pursuing a 
lender to recover cleanup expenses if hazardous substances 
are discovered. In any event, this defense is not available 
in the situation found in Fleet Factors where the lender is 
charged with operating or managing the borrower. 

Mature of Liability 

Liability under CERCU is far-reaching. Frequently, a 
lender that forecloses and buys a mortgaged property or 
taxes hack a deed in lieu of foreclosure nay find itself 
liable to the federal government for cleanup costs that say 
well exceed the value of the real estate and improvements. 
Banks aay also be directly liable under Superfund for 
cleanup coats that can easily exceed the loan amount. A 
1986 report indicated that estimates "show the number of 
potential cleanup sites around the country as over 20,000 
and the total cleanup costs as over $300 billion.* 



Angelo and Eggert, "Environmental Considerations 
in Business Transactions." Paper pr« 
the American Bar Association, Sectloi 
Law, Banking Law Committee, October, 
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Another major problem with CERCIA is that it imposes 
liability retroactively. Thus, a defendant can be held 
liable under CERCIA Cor the cleanup from activities that 
occurred 60 years ago, even though CERCIA was not enacted 
until December 11, 1980. Experts have opined that "there ie 
no reason to believe that the parties who now engage in the 
generation, treatment or disposal oC hazardous materials or 
the cleanup of hazardous waste sites, will not be held 
liable for damages caused by these activities years in the 
future." Therefore, there is no assurance of protection 
for lenders who have competently handled their 
responsibilities under CERCIA today. 

cercia has also been interpreted to impose joint and 
several liability on everyone involved with a contaminated 
site, including a lender. When the harm cannot be divided 
and apportioned appropriately, all liability can be imposed 
upon any one defendant, or upon all of them. It then 
becomes attractive for the Environmental Protection Agency 
(EPA) to focus its enforcement efforts on only those parties 
involved with a site that are financially well-off, whether 
they are directly responsible for the damage or not. 
Financial institutions are often perceived as being the 
logical choice for footing the cleanup costs because of the 
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"deep pocket" syndrome. As a result, financially viable 
entities, or thos* that ar« generally believed to be viable 
(including bonks) , sight end up paying for cleanup casta 
that others have caused, years ago. 

Many courts have also ruled that CERCIA imposes 
personal liability. A corporate officer's or shareholder's 
personal assets can be subject to CERCIA liability. The 
corporate torn say sometimes provide no protection against 
liability for certain individuals because a court aay choose 
to rule that the shareholder or officer is an "operator" 
under CBRCU, and thus, directly and personally liable. 

Finally, liability under CERCIA is strict as well as 
joint and several. The strict liability standard (or 
liability without consideration of fault) has been isposed 
by the courts. The third-party or "innocent landowner" 
defense is so United in fact that it provides minimal 
protection for lenders. Any direct or indirect contractual 
relationship between a defendant and a responsible party 
will invalidate the defense and expose the defendant to 
liability. 

Other Laws Imposing liability 

While this testimony focuses primarily on the 
lender problems associated with court interpretations of 
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CERCIA, there are several other risks to lenders beyond 
Super fund. 

The federal Superfund statute is not the only source of 
potential liability for the borrower and lender. Some 
states, including Massachusetts, Hew Hampshire and Mew 
Jersey, have also enacted "Super Lien* provisions which 
permit the state to clean up properties where toxic wastes 
are found and to collect the costs froa the owner, operator, 
or a o» a other responsible party. If the cleanup costs are 
not paid, they become a lien against the property that has a 
super priority over all other liens, security interests, and 
mortgages. A lender in one of these states nay find its 
lisn subordinated to the extent of the cleanup costs, which 
frequently greatly exceed the value of the property and the 
bank's loan on It. These statutes dramatically affect a 
secured lender's recourse to ensure payment of a loan. 
Thus, the banking industry is faced with the expense of 
becoming expert in federal and state environmental law and 
auditing cf property. Some states have enacted 
"mini -Superfund* laws prohibiting the discharge of hazardous 
substances and authorizing state environmental agencies to 
clean up discharges and to recover the costs from 
responsible parties. These state statutes often raise many 
of the same problems for lenders as CERCIA. 
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The federal Resource Conservation and Recovery Act 
(RCRA) 42 U.S.C. I 6901 at. sag., requires the EPA to 
establish a comprehensive, "cradle- to-grave" hazardous vasts 
management program. 

Title 42 U.S.C. I 6991 regulates ths majority of 
underground storage tanks. The regulations interpreting 
RCRA require owners of underground storage tanks (OSTs) to 
register information about ths tanks with stats regulators 
and the regulations include a comprehensive regulatory 
scheme for financial responsibility and external release 
detection systems. Host older USTs have a Ufa of 15 to 20 
ysars. Soma sources estimate that as many as 50 percent of 
current USTs leak. UST cleanups generally involve 
groundwater contamination and can be more costly than a 
„ cleanup involving soil contamination. Leaking underground 
storage tanks are a major risk for lenders who extend credit 
without verifying the condition of USTs and the borrower's 
compliance with environmental laws. While lenders have 
focused primarily on their liability under CESCLA, any 
solution should address the potential liability of innocent 
lenders under RCRA. 
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Economic Impact 

The effect of the contusing liability on borrowers has 
been well documented. As the Chairman of the Rouse Small 
Business Committee, John LaFalce, stated: 

•The real loser here is the small business community... 
well-run, credit worthy businesses that cannot obtain 
the financing they need to survive because their 
lenders are afraid of Superfund liability.' 15 

What must also be emphasized is the plethora of 
industries that are affected by lender reluctance to provide 
financing. Many sites do not fit the scenario of rusting 
barrels oozing with noxious substances. The following is a 
partial list of potential problem businesses: 

* Residential areas and developments — may contain 
asbestos fill (a hazardous substance) or be located 
over former landfills; 

* gas stations and other businesses with underground 
storage tanks, such, as auto dealerships and fleet 
operators; 

* auto repair shops; 
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dry cleaners i 

tool and die shops; 

wood preserving facilities; 

scrap yards; 

railroad facilities; 

utilities; 

bottling and canning facilities) 

metal fabricating facilities; 

semiconductor plants; 

chemical manufacturers and distributors; 

fertilizer or pesticide producers and distributors. 

The American Bankers Association also recognizes the 
exposure faced by the agricultural community in the 
environmental area. A recent ABA publication, "Agricultural 
Lenders Guide to Environmental Liability," stated in the 
introduction; 



. Ill 

not commonplace in agricultural banks , they are 
increasing at an alarming rate. In addition, rural 
residents and consumers are focusing more and more 
attention on carryover and residues from the use of 
chemicals in agricultural enterprises. 



"Agricultural Lenders Guide to Environmental 
Liability," 1990, American Bankers Association. 
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The businesses affected in the agricultural community 
are extensive. Businesses such as feedlot operations, grain 
elevators, co-ops, fertilizer and chemical dealers and 
suppliers, poultry operations, meat packing and rendering 
facilities, cattle ranches, hog production facilities and 
traditional crop operations may generate, use or dispose of 
hazardous materials or generate other wastes which pose a 
risk to the environment. 

Since lenders often make loans secured by residential 
properties, any of those properties located near landfills 
or other environmentally hazardous areas will also be a 
cause of great concern to the financial industry. 

Proposed Legislative Solution 

Mr. Chairman, I would like now to turn to Senator 
Gam's bill, S. 2827, which provides in section 1102 that 
depository institutions, other mortgage lenders, and the 
federal banking agencies (including the Farm Credit 
Administration) shall have only limited liability under 
statutes that impose 'strict" liability for environmental 
releasee. 

The banking industry is pleased that Senator Garn is 
addressing what has become a difficult and expensive problem 
for both lenders and borrowers. 
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S. 2827 is a straight toward approach to the confusion 
and hardship which both lenders and borrowers are suffering 
under present law. 

Subtitle B (Limitation on Liability for Honculpable 
Activities) would exempt from liability insured depository 
institutions or mortgage lenders for the 'release, 
threatened release, storage or disposal of hazardous or 
potentially dangerous substances from property that was 
acquired through foreclosure, hold in a fiduciary capacity 
(such as in a trustee situation) or held, controlled or 
managed pursuant to the terms of an extension of credit." 

The exemption would not be available to anyone who 
caused the release of the hazardous material or actually, 
knew about a hazardous substance on a piece of controlled 
property and failed to take all reasonable actions necessary 
to prevent the release of the material. Finally, under the 
bill, the exemption would not be available to anyone who 
benefited from the removal but only to the extent of the 
actual benefit. 

The bill also requires the banking agencies to assure 
that depository institutions develop adequate procedures to 
evaluate potential environmental risks that emanate from the 
property. 
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This last provision is important because there is 
presently an «f fort underway to develop voluntary standards " 
for environmental dua diligence in commercial raal astata 
transactions. This process is being conduct ad under tha 
auspicss of tha American Society of Tasting and Materials. 
Groups such as tha American Bankers Association, American 
Bar Association, Fannie Mae, Mortgage Bankers Association, 
National Association of Hose Builders, and tha National 
Association of Realtors are participating in this effort in 
the hopes that such standards will bring efficiency to this 
area and ensure that the level of inquiry required is 
practical and reasonable. 

Response to Criticiaa of. Limiting 
Lenders' environmental Liability 

Mr. Chairman, I would like at this point to address 
soma of the concerns that have bean raised about the various 
legislative proposals designed to deal with the growing 
problem of environmental liability. Quite frankly, the ABA 
believes that these concerns are either invalid or vastly 
overblown. Therefore, let ma deal with them one at a time. 

The first concern that is raised relates to the 
potential for an increased cost to Super fund. As I 
understand it, the concern is that if the lending 
institutions do not pay for the cleanup, a larger burden 
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will be imposed on the Super fund itself. The first point 
that should bo raised with respect to this concern is a 
question of fairness, if, in fact, the lander has nothing 
to do with causing the pollution, it doea not sees, fair that 
the government should impose a burden on the lander merely 
because it is a convenient "deep pocket* and this does not 
appear to have been Congress' intent. It is only 
appropriate that there should first be some culpability on 
the part of the lender. Otherwise, the same argument could 
be made about any source of funding ~ to cite an extreme 
( example, the first three people to walk down the street past 
'the relevant waste site — if they do not pay for it, the 
government will have to pay more. 

In addition, it must be emphasized that in the long run 
the government is not likely to obtain a significant amount 
of funds from the lending community. Any funds that are 
obtained will be obtained somewhat in the fashion of a 
lottery. Lenders are quickly learning that in order to 
protect themselves, they must not foreclose on property that 
may have an environmental problem. After Fleet Factors , 



See, e.g. Interpreting the Meaning of Lender 
Management Participation Under Section 101(20) (A) of CERCIA, 
98 Vale Law Journal 925 at 928 (1989) which points out that: 

[a] policy of imposing liability on banks because they 
are "deep pockets" is not supported by the statute, 
which explicitly exempts secured creditors from 
liability under certain conditions. 
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lenders will, unfortunately, also start making adjustments 
in the my they deal with their borrowers before foreclosure 
— Cor example, not seeking to provide financial advice to 
troubled borrowers who may have pollution problems. 
Therefore, in the long run, the only lenders who will be 
caught are those who make mistakes in handling distressed 
borrowers or those who become involved with property where 
the pollution was hidden. Host significantly, lenders will 
have no choice but to stop lending to those types of 
businesses which present environmental risks. 

Nevertheless, there is no doubt that innocent landers 
will, under current legal interpretations, provide some 
additional funding for pollution cleanup that will not 
therefore be required to come from Superfund; however, the 
trade-off for this use of the innocent lenders' deep pockets 
is tremendous economic dislocation. Again, whole categories 
of businesses, agriculture, and, potentially, consumers will 
find it extremely expensive if not impossible to obtain 
financing. It is clear that the cost of the economic 
dislocation which will be caused greatly outweighs any 
benefit from additional funding that may be obtained from 
lenders' pockets. 

The second concern that is sometimes raised is that if 
legislation, such as Senator Gam's proposal, is enacted, 
lenders will no longer have the incentive to perform 
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environmental audits. While it is not clear to the ABA Why 
lenders should be required to be "detectives' assigned to 
ferret out environmental problems, the truth is that the 
lenders will have a tremendous incentive, even after the 
passage of legislation along the line of Senator Sam's 
bill, to continue, and even expand, the practice of 
performing environmental audits on properties on which they 
are lending- The reason for this is quite simple: if the 
property is polluted, the lander stands to lose the entire 
value of its loan. This alone provides tremendous 
motivation to assess the condition of the collateral. Hot 
only is the security value of a given property impaired by 
pollution, hut the borrower is given an incentive to walk 
away from the loan, knowing that the property la impaired or 
even worthless. Furthermore, since the borrower will be 
liable for cleanup coats, the ability of that borrower to 
repay the loan from other sources will be impaired or wiped 
out. 

Therefore, I can assure the Committee that lenders 
will continue to perform environmental audits and, rightly 
or wrongly, serve the "detective* role. In fact, numerous 
programs are underway throughout the lending industry to 
develop new and innovative responses to the need for 
environmental audits. 
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As I mentioned earlier, the ABA is a participant in a 
300-member coalition Of interested parties that is 
developing voluntary standards on environmental aasessnents 
in commercial raol aetata transactions. Our objectives are: 
(1) to ensure the efficiency and integrity of commercial 
raal aatata transactions; (2) to facilitate compliance with 
applicable governmental requirements for environmental 
protections; (3) to improve the quality of environmental 
aasassBents; (4) to clarify the legal responsibilities 
associated with commercial real estate transactions; and (3) 
to ensure that the standard of inquiry is practical and 
reasonable. 

The ABA is also analyzing the potential for an 
environmental information system to alert landers as to the 
present and previous uses of particular sites. 

A final concern that has been raised is that the 
lenders may obtain a windfall profit in a case where the 
lander forecloses on property which is then cleaned up by 
the EPA. It is our reading of Senator Gam's bill that such 
a windfall profit would be prohibited, and it la not the 
intention of the ABA to seek the capability to receive such 
windfall profits. The lending institution will continue to 
have the risk that its property will be of less value or 
worthless. The cleanup work paid out of the Super fund will 
not, in any way, benefit the lending institution. 
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Impact on Federal fancies 

It is important, that the Committee consider the effect 
that the current interpretation of CERCLA will have on the 
federal government. 

The Snail Business Administration said before the 
Senate' Snail Business Committee: 



sba is currently faced with potential cleanup liability 
once it buys in collateral at a foreclosure sale upon 
default of an SBA borrower, when sba honors a guaranty 
the collateral for the loan is assigned by the lender 
to SBA and within the Agency or the lender, acting at 
the request of the Agency, proceeds to liquidate the 
collateral, when SBA liquidates a direct loan it 
proceeds on its own with respect to its collateral . 
Often it is deemed appropriate by SBA to buy in the 
collateral at foreclosure, in order to hold the 
property in a custodial manner for future resale, in 
order to minimize the government's loss on the default. 

Under Federal environmental statutes, it is possible 
that such buy-ins make SBA the owner of the subject 
property and, as a result, potentially liable for 
cleanup costs. Even though SBA is a lender of last 
resort, thereby incurring more risks than private 
lenders, we do attempt to minimize the government's 
losses upon a borrower's default. If the Agency is 
found to be a party responsible for cleanup costs, that 
only adds to Federal liabilities. 

SBA now faces the possibility of spending unknown 
amounts of money for site cleanups simply because of 
foreclosure actions taken to minimize the government's 
loss following the default of a small business 
borrower. 



Statement of Sally B. Harey, General Counsel, 
Small Business Administration, Before the Committee < 
Business, U.S. Senate, March 21, 1990. 
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The present law is also having a negative impact on 
the ability of the rtc to sell assets. 19 This impact is 
only going to increase as concern about lender liability 
grows and grows, as it certainly will. There are two ways 
that the current situation will cost the RTC money — and we 
suspect the cost say eventually be in the billions of 
dollars. First, potential purchasers of RTC property are 
going to pay lees, since they i Must be concerned about their 
potential liability on RTC property. But the impact of the 
current interpretations goes kpeyond that. In order for a 
purchaser to buy property froa the RTC, he or she is 
probably going to nesd a loam. It is going to be very 
difficult, if not impossible,, in many cases where pollution 
■ay be present for the potential purchasers to obtain 
financing. This difficulty will arias because lenders will 
be reluctant to lend on property which nay have pollution 
problems. This difficulty and/or added expense will be 



** the Director of the PDIC's Office of Legislative 
Affairs wrote Ray Natter of the Senate Banking Committee 
Staff in a letter dated March 1, 1990: 

"Absent enactment of Senator Gam's legislation, the ability 
of the FDIC and the RTC to resolve failsd institutions 
expeditiously would be impaired if we must incur 
environmental study expenses before foreclosing upon 
properties which are potentially contaminated. FDIC and RTC 
funds are designed to protect depositors and provide 
stability to the nations' financial institution system and 
it is preferable that such funds not be diverted to 
unintended uses such as environmental cleanup costs." 



z fiC byGoo^Ie 



reflected in lower prices, fewer bids, end, in some cases, 
no bids on RTC properties. 

The second way in which the current situation will have 
a negative impact on RTC is that those purchasing SSL* will 
be much more likely to return assets (mostly loans) to the 
RTC. It is widely understood that the RTC is better off the 
more it can move assets to the purchasers of a given SGL. 
However, the purchaser of an SSL — say, for example, a bank 
holding company — ie going to be very reluctant to keep any 
assets, even if they may appear to be performing loans, 
unless that purchaser can be assured that there are not 
potential environmental liability problems with respect to 
such assets. To have any assurance, the purchaser would 
need to do extensive environmental audits, and of course, 
even such audits are not foolproof. The result is that such 
purchasers of SfcLs are much more likely to give back assets 
to the RTC, thus greatly increasing the expense to the RTC 
and, ultimately, to the taxpayers. 

The letter of invitation to testify also requested 
that the ABA comment on the effect of lender liability on 
the deposit insurance funds. Obviously any situation which 
results in potential major liability to insured depositories 
can have a negative impact on the deposit insurance funds. 
This impact could occur in two ways. First, it is possible 
that, for a troubled institution, cleanup liability could 
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cause the institution to he placed in receivership. Second, 
particularly with respect to smaller banks, a single major 
case of lender liability could cause a particular 
institution, which is in a healthy condition, to exhaust ita 
capital. This latter case is not theoretical. In recant 
testimony before the House Small Business Committee, a small 
Montana hank outlined how its potential liability could have 
a major negative impact on its overall capital level. 

In the case of the savings and loan industry, since its 
insurance fund ia exhausted, any increase in SfiL failures 
caused by lender liability would result in a direct coat to 
the taxpayers. In the case of the Bank Insurance Fund, 
which does have a strong funding base, the incraaae in coats 
would be borne by the industry itsalf through increased 
insurance premium* and/or lower rebates. 



Mr. Chairman, I testified last year before the House 
Small Business Committee on the crisis in snail business 
landing due to concern about environmental liability. Since 
that tise, there has been a grounds we 11 of support for 
restoring the Congressional intent for lender responsibility 
under Superfund. Business groups have joined the effort, 
and over 250 members of the House have cosponsored H.R. 
4494. The incredible decision in Fleet Factors dramatical) y 
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raises the stakes for the U.S. econony. 

CERCLA has bacons a trap for the lending community with 
widespread negative economic implications. It is not only 
lenders which face threats to their economic health. A wide 
range of businesses including service stations, dry 
cleaners, high-tech manufacturers, industrial concerns and 
agriculture are paying — - and will continue to pay — the 
cost of imposing environmental liability on lenders. These 
"costs" are not simply the added fees necessary to conduct 
environmental audits of real estate or higher interest rates 
caused by the greater risk (or lower value of real estate as 
collateral) of certain types of loans, but also include the 
inability of borrowers to get any financing at all. If no 
relief is forthcoming, lenders will simply be forced to stop 
extending credit to those borrowers which create exposure to 
environmental liability either because the type of business 
they are involved in or because their balance sheet offers 
the lender little protection. 

By removing the lender and fiduciary from liability 
(except in cases where they have caused or contributed to 
the release or threatened release of a hazardous substance) , 
the liability can be placed on the party or parties actually 
responsible for the damage. More importantly, the negative 
impact on businesses, agriculture and, in some cases, 
individual consumers which is growing into a tremendous 
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economic problea, will be abated. We urge the Congress to 
move as expeditiously as possible to enact legislation along 
the lines of S. 2827. 

I would be happy to answer any questions. 
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Senator Garn. Thank you. 
Mr. Roberts. 

STATEMENT OF WILLIAM J. ROBERTS, LEGISLATIVE DIRECTOR, 
ENVIRONMENTAL DEFENSE FUND 

Mr. Roberts. Thank you, Senator. 

My name is William Roberts. I serve as Legislative Director for 
the Environmental Defense Fund. On behalf of EDF and its 150,000 
members, I want to thank Chairman Riegle and Senator Garn for 
expressing an interest in the views of the environmental community 
on the important issue of lender liability for environmental risks. 
EDF strongly opposes S. 2827 and other legislation to alter lender 
liability, because of its profound impact on environmental protection 
and its cost to taxpayers. 

Our written statement describes our views in detail. And I will 
use this opportunity to summarize our position. 

As we celebrate the 20th anniversary of Earth Day, we can all look 
back on a wide range of environmental accomplishments, and a 
growing awareness that the economic health of this Nation depends 
on a clean and safe environment. 

Fortunately, Congress has been fores ighted enough to adopt 
major legislative initiatives to build an environmental ethic into 
the way we do business. 

These developments in environmental law have had implications 
for many segments of our economy, including the capital markets. 
With increasing environmental obligations in the business commu- 
nity, it is more important than ever for those who finance the busi- 
ness community to carefully assess the environmental risks of their 
borrowers. 

Banks, savings and loans, and other lenders provide funds to 
businesses in this climate. To protect the value of their loan, both 
for the secondary market and ultimately for the Federal taxpayer 
who ensures the underlying deposits, lenders should be expected to 
vigilantly investigate borrowers who are environmental risks. Care- 
ful lenders will adjust their interest rates, or incorporate other con- 
ditions into their loan agreements, to account for these risks. 

Unfortunately, the experience with the ongoing savings and loan 
scandal has amply demonstrated that lenders do not always act 
carefully and cautiously in underwriting their loans. Indeed, many 
commercial loans are resold to secondary markets, so primary lend- 
ing institutions may have very little incentive to guard against 
major liabilities affecting either the borrower or the collateral. And 
in the face of this weak incentive to carefully underwrite environ- 
mental risks, Congress and the regulatory agencies overseeing 
lenders have done little, if anything, to fill this gap with stiff un- 
derwriting requirements. 

Why, then, did lenders require environmental audits in each of 
300 transactions surveyed as part of a study in 1988? Why is it now 
common for banks to require potential borrowers to fill out ques- 
tionnaires describing their potential environmental liabilities? The 
answer can be summed up in one word: Superfund. 

Superfund gives the Federal Government two powerful tools to 
clean up toxic waste sites. First, it establishes a standard of liabil- 
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ity for those releasing toxic chemicals into the environment, which 
allows State and Federal enforcement officials to make those re- 
sponsible pay for the cost of cleanup. Superfund liability is the 
weapon of choice in the Federal Government's fight against toxic 
waste: it makes the polluter pay. 

The second tool available in the Superfund law is the fund, itself. 
Established with taxpayer revenues, Superfund was created to fi- 
nance so-called orphan sites, sites where none of the responsible 
parties can be made to pay for cleanup costs. Only if those directly 
or indirectly responsible cannot be made to pay, will the Federal 
Government open up its Superfund checkbook. 

Although the use of Superfund liability allows State and Federal 
officials to cast a wide net for potential violators, lenders have been 
given special protection from Superfund's broad liability. 

The Superfund statute will not attach liability to a bank, savings 
and loan, or other lender who merely holds a collateral or other 
secured interest in contaminated property. 

In addition, even when a lender becomes the owner of a contami- 
nated property through foreclosure, Congress provided protection 
by adding a provision to the 1986 Superfund amendments which 
bars liability if the contamination was caused by a third party and 
the lender did not know, and had no reason to know, that any haz- 
ardous substance had been released at the site. This provision ex- 
empts hanks, savings and loans, and other lenders from liability, as 
long as they exercise due diligence in making loans and evaluating 
potential environmental risks. 

In fulfilling their due diligence obligations under Superfund, 
banks have required their prospective borrowers to undertake vari- 
ous types of audits and agree to warranties and other loan condi- 
tions to demonstrate adherence to sound environmental practices. 
As a result of these requirements, borrowers have had to act more 
responsibly to address environmental risks, both to avoid their own 
liability and to induce lenders to provide financing. The result has 
been substantial improvements in environmental protection and 
hopefully the avoidance of future Superfund sites. 

Due diligence has also protected taxpayer dollars. As noted earli- 
er, the taxpayer-funded Superfund is to be used as a means of last 
resort to clean up contaminated properties. If those responsible 
cannot be made to pay, the Fund is used to clean up sites. Under 
current law, if a bank or savings and loan fails to exercise due dili- 
gence in underwriting environmental risks, the lender is liable for 
cleanup costs. Without this obligation on lenders, the taxpayers 
would have to pay for cleanup costs through Superfund. 

EDF believes that all of the gains made in environmental protec- 
tion by the Federal and State Superfund laws will be dramatically 
weakened by S. 2827. This bill largely exempts lenders from any 
law imposing strict liability for the release of hazardous sub- 
stances. In our view, S. 2827 undercuts the protection of current 
law in several important ways. 

First, the bill will preempt at least 28 State statutes, listed on 
page 7 of our statement, that impose strict liability for environ- 
mental damage. It will also preempt other States whose common 
taw allows actions against those responsible for the release of haz- 
ardous substances into the environment. In every major Federal 
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environmental law, Congress has explicitly preserved the ability of 
State governments to apply tougher requirements if they believe 
it's appropriate to do so. This flexibility and recognition of States' 
rights has led to innovative and valuable approaches to solve our 
environmental problems. Indeed, many of the provisions of the Fed- 
eral environmental laws began as State statutes. We strongly 
oppose this unwarranted disruption of State laws. 

Second, S. 2827 eliminates the due diligence obligation of lenders 
contained in current law. This bill would allow and encourage 
banks, savings and loans, and other lenders to take a see-no-evU- 
hear-no-evil approach to environmental risks. By its terms, the bill 
imposes liability only if the lender had actual knowledge of hazard- 
ous substances that could cause environmental harm. That's on 
page 10 of the bill. The only way for a lender to avoid this liability 
is actually to discontinue environmental audits and environmental 
questionnaires. Because, under this bill, what you don't know can't 
hurt you. Only if you actually learn about environmental risks, can 
the lender be held liable. As this committee and the Congress con- 
sider ways to improve lender practices by savings and loans and 
banks, we believe it's the wrong place and the wrong time to en- 
courage lenders to turn their backs on sound underwriting. 

Third, S. 2827 exempts lenders who run a borrower's day-to-day 
operations. Current law does not consider a lender an owner or op- 
erator of a polluting facility if its only indicia of ownership is its 
security interest in the property, as holder of collateral. However, 
if the lender is deeply involved in the day to day operations, the 
lender may be liable. That's as it should be. S. 2827, however, 
eliminates any liability for lenders no matter how involved they 
may become in the day to day operations of the borrower. 

Lenders can and do become shadow managers of a borrower's 
business. As in Fleet Factors, lenders can become so deeply en- 
meshed in the activities of the borrower that they in effect operate 
the company. And, like any operator, they should be liable for con- 
tamination that occurs during their involvement. 

Fourth, S. 2827 provides a safe harbor that will encourage non- 
lenders to escape liability. The protections of S. 2827 extend to 
mortgage lenders and insured depository institutions. However, be- 
cause the definitions of "mortgage lender" and "insured depository 
institution" are so loosely defined, many firms will create owner- 
ship schemes to take advantage of S. 2827's limitation on liability. 
One example will illustrate the problem. 

Suppose a large electronics firm with potential Superfund liabil- 
ity purchases or establishes an affiliate credit company which 
makes home equity loans. The entire electronics firm could then be 
transferred to a trust in which both the beneficiary and the trustee 
are the credit company. In this scheme, the Federal Government 
could not recover the cleanup costs because the credit company 
qualifies as "mortgage lender' under S. 2827 and no liability is im- 
posed as long as the contaminated property is held in a fiduciary 
capacity which includes a trustee. Because the credit company did 
not cause the pollution after establishing the trust, the electronics 
firm and the credit company can escape liability. 

We assume S. 2827 was not intended to allow these outcomes. 
However, by creating a safe harbor from Superfund liability, pol- 
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luting firms will have a compelling incentive to find ways to struc- 
ture ownership arrangements to avoid liability. In our view, it is 
probably impossible to fully anticipate all the ways liability could 
be avoided. We oppose S. 2827 because it reaches well beyond 
lender liability and could actually exempt nonlender businesses 
from liability as well. 

Finally and perhaps most importantly, S. 2827 will leave the cost 
of cleanup on the backs of State and Federal taxpayers. If S. 2827 
were the law today, a lender would not be liable for cleanup costs, 
even if it was involved in the day to day management of its borrow- 
er's polluting business. Instead, the taxpayers who finance State 
and Federal Superfund programs would be left with the tab. There 
is simply no reason to use the scarce resources in State and Feder- 
al Superfunds, which are designed to be used only as a last resort, 
to bail out banks and savings and loans, whose management activi- 
ties or underwriting practices could have prevented the contamina- 
tion in the first place. It's unfair to the taxpayers and it's damag- 
ing to the environment. 

Congress has been wary of lenders who have dumped poor busi- 
ness decisions in the laps of Federal taxpayers. We would urge Con- 
gress not to make the same mistake twice. 

S. 2827 also addresses liability concerns of the Resolution Trust 
Corporation, FDIC, and other governmental entities. EDF believes 
that preserving Superfund liability for lenders will actually help 
the FDIC and RTC by encouraging lenders to make responsible un- 
derwriting decisions. We also believe that any fears of liability by 
the agencies, themselves, are more than adequately addressed in 
current law. 

Under current Superfund law, the only actions required of the 
RTC, FDIC, or other agencies who involuntary acquire contaminat- 
ed property is that they exercise due care after they acquire the 
property and take precautions against foreseeable acts by others 
who may contaminate the property in the future. These minimal 
obligations are not only environmentally prudent, they provide 
some assurance that tine Federal Government will be able to pre- 
serve the value of its holdings until they are sold, minimizing 
losses to taxpayers. Given the protection afforded governmental 
agencies under current law, it's no surprise that EPA has never 
named the RTC or FDIC as a potential responsible party in any Su- 
perfund issue. Indeed, it's difficult to imagine a scenario in which 
these agencies could be liable under Superfund, unless they acted 
imprudently with respect to property they currently own or oper- 
ate. 

In conclusion, the Environmental Defense Fund is strongly op- 
posed to S. 2827. We believe that Superfund liability has not only 
enhanced environmental protection but has encouraged lending in- 
stitutions to carefully underwrite environmental risks. This encour- 
agement has helped protect depositors, and consequently, the Fed- 
eral Deposit Insurance Funds. Enacting S. 2827 would completely 
undermine the gains made by Superfund. Lenders would be encour- 
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aged to ignore environmental risk. Depositors funds would be un- 
necessarily jeopardized, a majority of States will have their Super- 
fund statutes preempted, and taxpayers will be more likely to foot 
the bill for costly Superfund cleanups. 

For all these reasons, we urge the committee to oppose S. 2827. 

[The complete prepared statement of William J. Roberts follows:] 
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STATEMENT OF WILLIAM J. ROBERTS 

LEGISLATIVE DIRECTOR 

ENVIRONMENTAL DEFENSE FUND 



July 19, 1990 
My name is William J. Roberts and I serve as Legislative Director for the 
Environmental Defense Fund. EDF is composed of attorneys, scientists, and economists 
committed to seeking practical solutions to environmental problems. On behalf of EDF 
and its 150,000 members, I want to thank Chairman Riegle and Senator Gam for 
expressing an interest in the views of the environmentat community on the important 
issue of lender liability for environmental risks. S. 2827 and other legislation to alter 
lender liability could have profound implications for the environment. We hope this 
Committee will weigh these implications carefully as it considers this legislation. 

This statement reviews the increasingly important role of environmental issues in 
the capital markets, the scope of liability for lenders under federal and state Superfund 
laws, and the impact S. 2827 will have on environmental protection. At the request of 
the Committee, our statement also reviews the impact of Superfund on federal deposit 
e funds. 
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THE CAPITAL MARKETS AND ENVIRONMENTAL RISKS 

As we celebrate the 20th Anniversary of Earth Day, we can all look back on a 
wide range of environmental accomplishments and a growing awareness that the 
economic health of this nation depends on a clean and safe environment. We no longer 
allow the degradation of our environment to achieve short term goals. We have learned 
that pursuing economic growth without regard for the environment can result in the kind 
of industrial blight we see in East Germany and other parts of Eastern Europe. 

Fortunately, Congress has been foresighted enough to adopt major legislative 
initiatives to build an environmental ethic into the way we do business. As a result, 
we have witnessed significant improvements in our environment. The Clean Water Act, 
the Clean Air Act, the Resource Conservation and Recovery Act, and the federal 
Superfund law are only a few examples of the steps Congress has taken to strike a 
balance between economic growth and preservation of our natural environment. 

These developments in environmental law have had implications for many 
segments of our economy, including the capital markets. With increasing environmental 
obligations on the business community, it is more important than ever for those who 
finance the business community to carefully assess the environmental risks of their 
borrowers. 
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truestars and Environmental Risks. In today's market, those who acquire or 
merge with other companies routinely require an extensive environmental audit prior to 
purchase to assess possible environmental liabilities. Deals can be made or broken 
depending on the outcome of such an audit. Investors are also concerned with the 
potential impact of environment al liabilities on the stocks and bonds they own in publicly 
traded firms. For this reason, businesses are required by the Securities and Exchange 
Commission to publicly disclose their liabilities to allow investors to determine whether 
such liabilities will hamper the value of the company's stocks or bonds. 

Lenders and Environmental Risks. Banks, savings and loans and other lenders 
provide funds to businesses in this same climate. To protect the value of their loan, 
both for the secondary market and, ultimately, for the federal taxpayer who insures the 
underlying deposits, lenders should be expected to vigilantly investigate borrowers for 
environmental risks. A business facing Superfund liability, for example, may be a poor 
risk to a lender, dependhg on the impact such liability could have on the business' 
ability to repay the loan. Careful lenders will adjust their interest rates or incorporate 
other conditions into their loan agreement to account tor these risks. In addition, 
lenders should have a strong interest in guarding against the diminution in value of the 
collateral underlying their ban. Environmental audits and warranties applicable to the 
collateral may be needed to protect the security interest underlying the loan. 
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Unfortunately, the experience of the ongoing savings and loan scandal has amply 
demonstrated that lenders do not always act carefully and cautiously in underwriting their 
loans. Indeed, because many commercial loans are resold in secondary markets, the 
primary lending institution may have very little incentive to guard against future 
environmental liabilities affecting either the borrower or the collateral. And, in the face 
of this weak incentive to carefully underwrite environmental risks, Congress and the 
regulatory agencies overseeing lenders nave done tittle, if anything, to fill this gap with 
stiff underwriting requirements. 

SUPERFUND AND LENDER LIABILITY 

Why, then, did lenders require environmental audits in each of 300 transactions 
surveyed as part of a study in 1900? Why. is it now common for banks to require 
potential borrowers to fill out extensive questionnaires describing their potential 
environmental liabilities. The answer can be summed up in one word: Superfund. 

Haw Superfund Works. Superfund gives the federal government two powerful 
tools to cleanup toxic waste sites. First, it establishes a standard of liability for those 
releasing toxic chemicals into the environment which allows state and federal 
enforcement officials to make those responsible pay for the cost of cleanup. The 
standard of liability is stria, joint and several - which means that an individual or 
business can be liable without regard to fault and that the government can collect the 
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cleanup costs of commingled contamination from any one defendant. The defendants 
in a Superfund case are free to seek contribution from each other for the costs of 
cleanup and the court may divide up the costs equitably, but the burden of assigning 
blame is on the defendants, not the federal government. Thus, Superfund liability is the 
weapon of choice in the federal government's fight against toxic waste - it makes the 
polluter pay. 

The second tool available in the Superfund law is the fund itself. Established with 
taxpayer revenues, the Superfund was created to finance so-called orphan sites — sites 
where none of the responsible parties can be made to pay for cleanup costs. The fund 
was and is the means of last resort to pay for cleanup costs. Only if those directly or 
indirectly responsible cannot be made to pay will the federal government open its 
Superfund checkbook. 

Superfund Liability and Lenders. Although the use of Superfund liability allows 
state and federal officials to cast a wide net for potentially responsible parties, lenders 
have been given special protection from Superfund's broad liability. Past and current 
owners and operators of contaminated property can be liable, as can transporters of 
hazardous substances, and those who by contract or other means arrange for the 
transport of hazardous substances to the contaminated site. 
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But, the Superfund statute will not attach liability to a bank, savings and loan, or 
other lender "who, without participating In the management of a . . . facility, holds indicia 
of ownership primarily to protect his security interest in the . . . facility" is not liable. 42 
U.S.C. 9601 (20](A). This means that merely holding a collateral or other security interest 
in contaminated property is not enough to trigger Superfund liability. 

In addition, even when a lender becomes the owner of contaminated property 
through foreclosure, Congress provided protection to lenders by adding a provision to 
the 1986 Superfund amendments which bars liability if the contamination was caused by 
a third party and, at the time a lender acquired contaminated property, it "did not know 
and had no reason to know that any hazardous substance which is the subject of the 
release or threatened release was disposed of on, in, or at the facility." 42 U.S.C. 
9601(35)(A)(i). This provision exempts banks, savings and loans and other lenders from 
liability as long as they exercise "due diligence* in making loans and evaluating potential 
environmental risks. 

In fulfilling their 'due diligence' obligation under Superfund, banks have required 
their prospective borrowers to undertake various types of audits and agree to warranties 
and other loan conditions to demonstrate adherence to sound environmental practices! 
As a result of these requirements by lenders, borrowers have had to act mare 
responsibly to address environmental risks, both to avoid their own liability and to induce 
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lenders to provide financing. The result has been substantial improvements in 
environmental protection and, hopefully, the avoidance of future Superfund sites. 

"Due diligence' has also protected taxpayer dollars. As noted earlier, the taxpayer 
fund established by Superfund is to be used as a means of last resort to cleanup 
contaminated properties. If those responsible cannot be made to pay, the fund is used 
to cleanup sites. Under current law, if a bank or savings and loan fails to exercise due 
diligence in underwriting environmental risks, the lender is liable for cleanup costs. 
Without this obligation on lenders, the taxpayers would have to pay for cleanup costs 
through the Superfund. For all these reasons, the ErWronmerrtal Defense Fund strongly 
supports the provision of the current Superfund law imposing commonsense obligations 
on lenders to evaluate environmental risks. 

STATE LAW AND LENDER LIABILITY 

Many states have followed the lead of the federal government by establishing 
numerous state 'Superfund* programs. In tact, according to an EPA study released 
last September, a majority of states have adopted statutes that impose strict liability on 
those responsible for toxic contamination. They include: 

Alaska Indiana Missouri Pennsylvania Vermont 

Anions Iowa Montana Rhode Island Washington 

California Louisiana Nebraska South Carolina Wisconsin 

Connecticut Maine New Hampshire South Dakota 

Florida Maryland New Jersey Tennessee 

Hawaii Massachusetts Ohio Texas 

Illinois Minnesota Oregon Utah 
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ki addition, numerous states impose liability on polluters through common law tart 

actions. The combination of state statutes and common law gives states additional tools 
to compel polluters, including irresponsible lenders, to dean up toxic waste sites. The 
combination of state and federal requirements on lenders has provided strong and 
positive incentives on lenders and borrowers to manage environmental risks. 

S. 2B27 WILL DRASTICALLY WEAKEN ENVIRONMENTAL PROTECTION 

All of the gams made in environmental protection by the federal and state 
Superfund laws wW be dramatically weakened by S. 2827. S. 2S27 largely exempts 
lenders from 'any law imposing strict liability for the release ... of hazardous . . . 
substanc e s from property (1) acquired through foreclosure; (2) held in a fiduciary 
capacity; or (3) held, controlled or managed pursuant to the terms of an extension of 
credit." in our view, S. 2027 undercuts the protection of current law in several important 
ways. 

S. 2827 Preempts State Law. The bill wiN preempt at least 28 state statutes 
that Impose strict Natality for environmental damage. It wW also preempt other stales 
whose common law permits actions against those responsible for the release of 
hazardous substances into the environment, m every major federal environment law, 
Congress has explicitly preserved the ability of state government s to apply tougher 
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requirements, if they believe it is appropriate to do so. This flexibility and recognition of 
states rights has led to innovative and valuable approaches to solve our environmental 
problems. Indeed, many provisions in the federal environment laws began as state 
statutes. We strongly oppose this unwarranted disruption of state laws. 

S. 2827 Encourages Lenders to Ignore Environmental Risks. S. 2627 eliminates 
the "due diligence" obligation of tenders contained in cunent law. If S. 2827 were 
enacted, it would actually discourage lenders from making a careful assessment of 
environmental risks. S. 2627 would allow and encourage banks, savings and loans, and 
other lenders to take a "see no evil, hear no evil" approach to environmental risks. 

By its terms, S. 2827 imposes liability only if the lender had actual knowledge 
of hazardous substances that could cause environmental harm. Section 35(c)(2). The 
only meaningful way for a lender to avoid this liability is actually to discontinue 
environmental audits and environmental questionnaires, because under S. 2827 what you 
don't know can't hurt you. Only if you actually learn about environmental risks can a 
lender be held liable. As this Committee and the Congress consider ways to improve 
lending practices by savings and loans and banks, we believe it is the wrong place and 
the wrong time to encourage lenders to ignore sound underwriting. 

Lenders have argued that they are 'not in the hazardous waste business* and 
should not, therefore, be obligated to investigate the environmental risks of their 
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borrowers. This argument makes no sense. In order to secure a mortgage for a house 
one must obtain homeowners insurance, even though the mortgage company is 'not in 
the tire prevention or flood protection* business. In many cases, one must also obtain 
a termite inspection, even though lenders are 'not in the pest control business.' 

Environmental auditing and risk underwriting makes sense not because banks and 
savings and loans are in the hazardous waste business, but because they are in the 
business of lending money. In order to lend money responsibly, they must obtain 
valuable collateral, ensure that that collateral will retain its value during the life of the 
loan, and ensure that the borrower will be able to repay the loan. Lending money is the 
reason lenders should be involved in assessing environmental risks. 

S. 2827 contains a provision directing the federal banking agencies and the 
Department of Housing and Urban to develop unenforceable 'procedures* to evaluate 
potential environmental risks. This provision is a weak and ineffective substitute for 
Superfund liability for several reasons. First and foremost, it is unenforceable. It carries 
no penalities, either criminal or civil. After just passing a tough crime bill to punish 
savings and loan operators for mismanagement, it would be ironic indeed if the Senate 
requires new underwriting criteria which carries no penaity at all. In addition, because 
lenders may face Superfund liability under S. 2827 for having actual knowledge of 
environmental risks, unenforceable 'guidelines" to investigate those risks will almost 
assuredly be ignored. 

10 
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Second, the procedures are to be developed by the banking agencies and hud - 
- agencies with absolutely no expertise in environmental risks. If any agency should be 
responsible for establishing criteria for environmental underwriting it should be EPA. 

Finally, we believe this section is a solution in search of a problem. Superfund 
works extremely well at encouraging sound environmental risk underwriting. We see no 
reason to add several new volumes to the Code of Federal Regulations to solve an 
imaginary problem. 

S. 2B27 Exempts Lenders Who Run a Borrower's Day-to-Day Operations. 
Current law does not consider a lender an owner or operator of a polluting facility if its 
only "indicia" of ownership is its security interest in the properly. However, if the lender 
is a participant in the management activities of the borrower, the lender may be liable. 
S. 2827 eliminates any liability for lenders no matter how involved they may become in 
the day-to-day operations of a borrower. 

Lenders have asserted that S. 2827 is necessary because the courts have 
improperly interpreted the degree of participation required to trigger Superfund liability. 
Lenders often cite the Eleventh Circuit Court of Appeals decision in United States v. 
Fleet Factors Corp. to prove their point. We believe the lenders' concern is unfounded 
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and that, even accepting the lenders' arguments at face value, S. 2827 provides tar 
more protection than necessary to solve the alleged concerns. 

The facts in the Fleet Factors describe almost perfectly the rationale for 
subjecting lenders to liability when they become deeply invoh/ed in the operations of their 
borrowers. The question before the court was whether the government had alleged 
sufficient facts to go to trial on the issue of the lender's liability for participating in the 
management of the borrower with contaminated property. The government atteged that 
the lender approved all goods shipments, established prices for excess inventories, 
dictated when and to whom finished goods should be shipped, determined when 
employees should be laid off, and controlled access to the facility and equipment of the 
borrower. If these allegations were true, it makes perfect sense to hold the lender liable 
because, in effect, the lender is operating the borrower's business and should be 
accountable for environmental damage caused during its involvement. 

The district court in Fleet Factors said the government had alleged sufficient 
facts to warrant a thai and the appellate court agreed with that determination. That, 
and that alone, is the holding in Fleet Factors. As far as we know, the lenders have 
not quarreled with this holding. In our view, it would be difficult to defend an exemption 
from liability for a lender so intimately involved in the operations of its borrower. 
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Instead, the lenders have focused on nonbinding dictum in the appellate court's 
decision which says that a lender could be liable 'If its involvement with the management 
of the facility is sufficiently broad to support the inference that it could affect hazardous 
waste disposal decisions if it so chose." Although this standard is not binding, EDF 
believes that it makes sense and is consistent with the Superfund statute. As the 
holding in Fleet Factors illustrates, lenders can become deeply involved in the day-to- 
day management activities of their borrowers. The standard set by the appellate simply 
says that if a lender is sufficiently involved to alter waste disposal practices, it should be 



In our view, lenders have raised a legitimate concern about the' uncertainty 
associated with the scope of permissible management activities. The Eleventh Circuit 
and cither courts are still determining the meaning of 'participating in management' 
However, EDF believes that greater certainty can be achieved administratively, not 
legislatively. We believe it is appropriate and would encourage this Committee to direct 
the Environmental Protection Agency to prepare guidance on the permissible scope Of 
management activities for lenders under Superfund. Given the substantial deference 
courts give to EPA's interpretation of federal environmental statutes, we believe the 
courts will adhere to such guidance. 

Whatever legitimate concerns lenders may have with the permissible scope of 
management activities under Superfund. the provisions in S. 2827 would insulate lenders 
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from liability even if they are involved in the day-to-day operations of the borrower. 

Lenders can and do become shadow managers of their borrowers' businesses. As in 
Fleet Factors, lenders can become so deeply enmeshed in the activities of the borrower 
that they, in effect, operate the company. And, like any operator, they should be liable 
for contamination that occurs during their involvement 

S. 2827 contains a provision that would hold lenders liable if they caused the 
release or threatened release of hazardous substances. But, this provision requires the 
government to establish whether the borrower or the involved lender is the cause of any 
contamination. Borrowers will allege that the lender is responsible and lenders will allege 
that the borrower caused the release. Congress imposed joint and several liability 
specifically to avoid placing the government in the role of assigning responsibility for 
contamination. S. 2627 would reestablish these roadblocks. 

S. 2827's Safe Harbor Will Encourage Non-Lenders to Escape Liability. The 
protections of S. 2827 extend to mortgage lenders and insured depository institutions. 
However, because the definitions of "mortgage lender" and 'insured depository 
institution" are so loosely defined, many firms will create ownership schemes to take 
advantage of S. 2827's limitation on liability. Two examples will illustrate the problem. 

Suppose a large electronics firm with potential Superfund liability purchases or 
establishes an affiliate credit company which makes home equity loans. The entire 
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electronics firm could then be transferred to a trust, In which both the beneficiary and 
trustee are the credit company. In this scheme the federal government could not 
recover cleanup costs from contamination because the credit company qualifies as 
'mortgage tender under S. 2827 and no liability is imposed as long as the contaminated 
property is 'held in a fiduciary capacity,' which includes a trustee.' Because the credit 
company did not directly "cause' any contamination after establishing the bust, the 
electronics firm and the credit company can escape liability. 

In addition, a bank could purchase a hazardous waste transportation company 
which hauls waste from generators to dumpsites. Suppose one of the dumpsites is 
placed on the Superfund list and the owner's property is foreclosed by a second lender. 
The bank's hazardous waste transportation company could escape the liability net by 
claiming it is a leasing company (leasing transportation services) affiliated with an insured 
depository institution and that the contaminated property was acquired through 
foreclosure. 

We assume S. 2827 was not intended to allow these outcomes. However, by 
creating a "safe harbor" from Superfund liability as broad as the exemption contained in 
S. 2827, polluting firms will have a compelling incentive to find ways to structure 
ownership arrangements to avoid liability. In our view, it is probably impossible to fully 
anticipate all the ways liability could be avoided. We oppose S. 2827 because it reaches 
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beyond lender liability and could actually exempt non-tender businesses fr 



5. 2827 Will Leave the Cost of Cleanup On the Taxpayers. Finally, end 
perhaps most importantly, S. 2827 will place the cost of cleanup on the backs of state 
and federal taxpayers. H S. 2827 were law today, the lender in Fleet Factors would not 
be liable for cleanup costs, even though it was supposedly involved in the day-to-day 
management of the polluting business. Instead, the taxpayers who finance state and 
federal Superfund programs would be left with the tab. There is simply no reason to use 
the scarce resources in state and federal Superfunds, which are designed to be used 
only as a last resort, to ban out banks and savings and loans whose management 
activities or underwriting practices could have prevented the conta mi nation in the first 
place, ft is unfair to the taxpayer and damaging to the environment. 

Although S. 2827 contains a provision which holds a lender responsible for any 
actual benefit in appreciation it may receive as a result of a taxpayer-financed cleanup, 
S. 2827 still leaves tfie potentially millions of dollars in cleanup costs to the taxpayer. 
Once again, this would happen even if the lender is involved in the day-to-day oper a tion s 
of the borrower's business. This Committee has been wary of lenders who have 
dumped their poor business decisions in the lap of the federal taxpayer, we would urge 
Congress not to make the same mistake twice. 
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SUPERFUND AMD THE FEDERAL DEPOSIT INSURANCE FUNDS 

It is important to review the impact Superfund liability has had, not only on 
lenders, but on federal deposit insurance funds. We have heard concerns raised 
recently about the financial well-being of the FDIC, and we have read daily accounts of 
the problems facing the RTC. However, EDF believes that preserving Superfund liability 
for lenders will actually help (he FDIC and RTC by encouraging lenders to make 
responsible underwriting decisions. We also believe that any fears of liability by the 
agencies themselves are more than adequately addressed in current law. 

Superfund Liability Protects Insured Deposits. The benefits of Superfund's 'due 
diligence" obligation reach beyond its obvious environmental benefits. This Committee 
is primarily concerned with the health of the nation's lending institutions and the solvency 
of the federal insurance funds protecting depositors. As noted earlier, without the 
prospect of Superfund liability, lenders have little incentive to carefully underwrite 
environment al risks into the loans they issue. Banks, savings and loans, and other 
lenders could easily shift loans secured by potentiaHy contaminated property to 
secondary markets without risk of liability. Indeed, by providing explicit exemptions from 
liability for primary lenders, Superfund liability could attach to those in the secondary 
market, who have no means to assess the environmental risks of the borrower. 
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In addition, banks and savings and loans are using federally Insured deposits to 
make loans. This Committee has been struggling to clean up the savings and loan 
scandal which was caused in large measure by lax underwriting practices and weak 
oversight by federal regulatory agencies. By preserving prospective Superfund liability, 
this Committee can be assured that banks, savings and loans and other institutions will 
maintain a strong self interest in property underwriting environmental risks. 

Superfund Protects Insurance Funds as Asset Holders. One argument for 
legislation amending Superfund liability is fear that the Resolution Trust Corporation or 
the Federal Deposit Insurance Corporation could be held liable to J the extent they hold 
title to property as a result of the savings and loan failures' However, in our view, 
current law provides ample protection from liability for all government entities, including 
those listed in Section 35(d) of S. 2827. 

Under the current Superfund law, the RTC, FDIC and other agencies are 
protected by provisions in Superfund which bar liability if a third party was responsible 
for toxic contamination. 42 U.S.C. 9607(b)(3). Although this 1 defense is normally 
unavailable if the property were acquired in a land transaction, the law explicitly permits 
the use of this defense if "the defendant is a government entity which acquired the faciiiy 
by escheat, or through any other involuntary transfer or acquisition, or through the 
exercise of eminent domain authority by purchase or condemnation." Because the RTC, 
FDIC, and other agencies listed in S. 2827 are "governmental entities" who acquired 
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property through an 'involuntary transfer," they can avoid liability if a third party was 
responsible for the contamination. 

The only actions required of the RTC, FDIC or other agencies who involuntarily 
acquire contaminated property is that they exercise 'due care" after they acquire the 
property and take "precautions against forseeable acts" by others who may contaminate 
the property In the future. These minimal obligations are not only environmentally 
prudent, they provide some assurance that the federal government will be able to 
preserve the value of its holdings until they are sold, minimizing tosses to taxpayers. 

Given the protections afforded governmental agencies under current law, it is no 
surprise that the EPA has never named the RTC or FDIC as a potentially responsible 
party in any Superfund action, indeed, it is difficult to imagine a scenario in which these 
agencies could be liable under Superfund, unless they act imprudently with respect to 
the property they currently own or operate. 

In our view, the statutory changes proposed in S. 2827 with respect to the RTC, 
HDIC and other governmental entities are unnecessary and could potentially lessen 
environmental protection and jeopardize the value of the assets held by these agencies. 
Under the terms of S. 2S27, governmental entities would have to possess actual 
knowledge that hazardous substances were released from the government-owned facility. 
This absolves the RTC, FDIC and other agencies from any responsibility to even 
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minimally protect its properties from third party contamination - which could have a 
devastating impact on the property's value if such contamination occurs. 



In conclusion, the Environmental Defense Fund is strongly opposed to S. 2827. 
We believe that Superfund liability has not only enhanced environmental protection, but 
has encouraged lending institutions to carefully underwrite environ mental risks. This 
encouragement has helped protect depositors and, consequently, federal deposit 
insurance funds. 

Enacting S. 2827 would completely undermine the gains made by Superfund. 
Lenders would be encouraged to ignore environmental risks, depositors funds will be 
unnecessarily jeopardized, a majority of states will have their Superfund statutes 
preempted, and taxpayers will be more likely to foot the bin for costly Superfund 
cleanups. For all these reasons, we urge the Committee to oppose S. 2827. 
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Senator Garn. Thank you, Mr. Roberts. 

In the 16 years, I've been on this committee, I have virtually 
always opposed the overriding of States' laws. Years ago, there was 
almost always a standard Garn amendment that if we did, there 
was always at least a 3-year override period for State legislatures 
to say, we disagree. So my record is very clear on that. 

However, I don't know whether you are aware or not that 73 per- 
cent of the entire dollar volume losses occurring in the S&L crisis 
was State-chartered institutions? And who's paying the bill? The 
Federal Government. 

Sixty-three percent of those losses occurred in just two States, 
Texas and California. I wish to God we had overridden those State 
laws that allowed mushroom farms and windmill farms and so on. 
We wouldn't be costing the taxpayers $500 billion or something like 
that. So I think there are times that it becomes necessary, even from 
my basic philosophy not to override. 

I'm sure you're surprised by that because it certainly isn't re- 
ported that way; 69 percent of the repossessed properties that the 
FDIC and RTC have taken over are in one State, Texas. The Amer- 
ican taxpayer is paying the bill for what those State legislatures 
did. 

Now, I agree with much of what you've said in your testimony, 
interestingly enough. It makes the polluter pay. Boy, I agree with 
that. The polluter ought to pay. That's not what my bill is about. 
You talked about the exemptions in addition where the lender be- 
comes the owner of a contaminated property through foreclosure. 
Congress provided protection through the 1986 Superfund amend- 
ments. I agree. 

Congressman La Falce talked about the intent of Congress in 
1980. That is not the way it's happening in the courts, and I don't 
know why the courts are making some of the decisions they are. If 
the language doesn't convey what my intent is, which is to put us 
back with the very things you've enumerated, which you think are 
good in the 1980 and the 1986 act, that's where I want to be; back 
where we were so that those exceptions are real. 

And your testimony, I think, vastly exaggerates the bill. Either it 
does, or I don't understand my bill. Because the charges you make 
in vehement opposition to it I think not only are inflammatory but 
are simply not correct. Certainly, it's not the intent of me or my 
cosponsors to do that. 

My first question is simply, with some of the examples that I've 
given, do you think it's fair. I don't even know why we're debating 
the environment here today. This bill, if enacted without a word 
changed would not change the way Congress intended CERCLA to 
work. I think your testimony would be a great deal more credible if 
you would come and say, we have some problems with this. We 
don't like the State override, we're worried about this, without 
making such exaggerated claims that simply are not going to 
happen. I'm not an attorney but, boy, I can drag out a lot of fine 
attorneys that would certainly indicate that. Because I didn't write 
the bill, but some attorneys did. So environment isn't the issue. 

We're trying, when you talk about this being put back on the 
taxpayers, that's one of the reasons I'm here, not to put the costs 
back on the taxpayers. We've got enough banks and enough sav- 
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ings and loans that have been taken over, without adding more to 
them. Again, I make the comment, if we need more money for Su- 
perfund for orphan sites, if we could get the people who caused the 
problem, I'm the first one who wants to get them, civil and puni- 
tive damages, rather than falling back on the taxpayer. Those who 
pollute ought to pay. Boy, your statement is absolutely correct. But 
the nonpolluters shouldn't have to pay. And if we ve got these 
orphan sites, if we can't pin something down and find somebody 
that's responsible, then let's put more money in Superfund. I'll 
vote for that. 

But, really, it's not personal with you, but I don't understand 
that your environmental concerns override any element of fairness, 
because I'm not arguing with you on cleanup of Superfund, not at 
all. I don't have a problem with what you're trying to accomplish 
or what you want to accomplish. But I nave an incredible problem 
of putting blame and big monetary damages and costs on institu- 
tions that are innocent. It just doesn't make any sense to me. 

Can you answer that for me, in a very general sense, how can 
you, as a taxpayer, paving for part of the S&L crisis, want to put a 
burden on innocent financial institutions or the FDIC, that had 
nothing to do with the pollution? 

Mr. Roberts. The answer is that I don't. And I think the proper 
way to look at this is to see, if under current law, an innocent S&L 
or an innocent bank or the RTC or the FDIC can be made liable. 
And I think the answer is, no. 

I think, if you examine the statute, and I think with, frankly, the 
help of EPA providing, as it has suggested to this committee, 
greater guidance on what the terms mean, and given the courts' 
great deference to EPA in its interpretation of the statute, that 
any uncertainties which may have compelled the initiation of this 
type of legislation, could easily and administratively be solved. 

I don't think that the intent of the language or the spirit of Su- 
perfund puts innocent banks, innocent S&L's, or the RTC at risk. 

Senator Garn. But it has. Did you hear my first example? Do 
you think that's fair for a bank that financed a brand new building 
on an unpolluted site some 15 years ago, had nothing to do with 
the management whatsoever, wasn't involved, they simply fore- 
closed because the dealership went bankrupt, they are now stuck 
with the building, nobody will buy it until it's cleaned up and the 
cleanup costs are several times the value of the building. So it isn't 
a matter of what you think; it's a matter of what I know from spe- 
cific cases that are taking place. There's no way that a bank should 
be responsible in that particular case. If they participated, if they 
knew about it, they should not be exempt. However, the exceptions 
that you enumerate and I agree with, are simply not working. 
That's what I'm trying to accomplish. 

If you've got some language that will accomplish that, put us 
back to the intent of Congress. I don't care about my bill. Give us 
some positive, constructive help in how we make sure innocent 
people are not going to be caused to pay large sums of money. 

Mr. Roberts. I think the response is, once again, under Super- 
fund law, a banker or lender is responsible for failing to exercise 
due diligence in making a loan. Right now, there are two independ- 
ent groups that are developing standards with EPA's supervision to 
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develop the guidelines. What is due diligence, what does it mean 
for a bank or S&L to undertake due diligence in compliance with 
current law. 

The second way Superfund liability can attach to a bank or S&L 
is if it becomes so involved in the management activities of the 
business that they are, in effect, operating the business. 

Senator Garn. I don't disagree with that. 

Mr. Roberts. In those circumstances, they should be held liable. 
EPA has suggested today, in its statement, that it intends to devel- 
op guidelines for what it means to become actively involved in the 
program and management of a business. I think it s appropriate for 
the committee to wait for EPA and the rest of the administration 
to discuss the means by which those guidelines can be developed in 
a coherent way. 

I'm not disagreeing with you. In fact, our statement is explicitly 
sympathetic to the notion that banks and S&L's face some uncer- 
tainty about when their management activities of a borrower's 
business become so sufficient as to warrant and trigger Superfund 
liability. Also in our statement, we make clear that we think this 
can be solved administratively, and should be given a chance to be 
solved administratively, as EPA has suggested here today. 

Senator Garn. What I would hope you would do, then, is make 
some constructive suggestions for how this might be accomplished, 
rather than exaggerating greatly — much of your testimony, in fact 
most of it, I don t have any problem with but I do think there are 
some vastly exaggerated statements in your testimony, compared 
to what the written language in my bill will do. 

My time is up. 

Senator Graham. 

Senator Graham. Thank you, Senator. 

I'm going to focus my questions on a false statement of this legis- 
lation. And that is, as if the legislation only applied to Superfund 
law. I'm doing that because I think' there are a whole set of other 
questions about the application of this law to in fact the full reach 
of other Federal and State environmental laws. 

But assuming, for this series of questions, that we're only talking 
about Superfund, I'd like, first, Mr. Roberts, I see this in two chron- 
ological periods. The first would be the period in which the deposi- 
tory institution is in the position of a lender with a secured credi- 
tor. The second phase is when they foreclose on the property of 
that formerly secured creditor. And now they are in the position of 
holding title. 

In the first instance, as a secured creditor, you seem to outline a 
series of steps that you felt a lender ought to take, prior to making 
a mortgage loan, in order to have exercised sufficient environmen- 
tal due diligence. My feeling is that you are suggesting an imposi- 
tion of obligations on a lender that would in fact be very chilling in 
terms of a lender's willingness to go forward. The secured creditor 
exemption says that the lender can proceed ahead and be free of 
obligation if the lender can demonstrate that he has not participat- 
ed in the management of the vessel or facility and holds the title 
primarily to protect a security interest. 

Why do you think we should go further in terms of obligations 
on the secured creditor? 
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Mr. Roberts. I think once again it is important to tease apart 
the two obligations on the lender. What you are describing actually 
blends them together. We do believe in fact that Superfund law has 
created a wonderfully positive incentive for the environment for 
lenders to carefully evaluate their borrowers before a loan is made 
to minimize environmental risks that that borrower — that they, 
the bank, may face from the borrower's own practices. 

We think that as the environmental laws have changed and 
toughened that the obligations on the businesses involved, the bor- 
rowers, have also increased. Frankly, in our perspective I think, 
after the testimony of the American Bankers Association, it makes 
sense and it should be encouraged to have banks carefully examine 
their borrowers and the risks they incur from lending money. 

The second form of liability is the one that you just read, which 
is presumably coming close to the end or to the beginning of the 
foreclosure process. Many lenders become very actively involved in 
the management activities of a business. Probably the most public- 
ly known of that might be Donald Trump. I think that to the 
extent that lenders become so enmeshed 

Senator Graham. Are you suggesting that he owns a hazardous 
waste site, along with all the other things? 

Mr. Roberts. I do not know where he stores the gasoline for the 
Trump Shuttle, but it is possible. The short answer is that when a 
business, a bank, or an S&L becomes so deeply involved and en- 
meshed in the activities of its borrower that it could have affected 
the outcome of the hazardous contamination problem, it too should 
be liable. 

I think many people have cited Fleet Factors. I think it is worth 
looking at the facts alleged by the Government. 

First, the lender hired and fired the borrower's personnel. It de- 
cided who and when to ship goods to the borrower s customers and 
was in all other ways basically running that company. If that is 
the case and contamination occurs, that lender should be liable. 

I think that what is important, and what EPA has suggested 
doing and what we have recommended that they do, is to set forth 
clear guidelines on circumstances in which a lender would trigger 
Superfund liability because of their management involvement in 
the activities of a property. 

Senator Graham. Mr. Mitschow, on that issue of the degree of 
management involvement by a secured creditor, Mr. Roberts has in 
his prepared statement on page 12 listed the areas of control which 
Fleet Factors exercised over its debtor. Using those as a specific ex- 
ample, do you think they represent a sufficient amount of manage- 
ment involvement by a secured creditor to result in the secured 
creditor being held responsible for the activities of its debtor? 

Mr. Mitschow. I do not know the particulars of that aspect of 
Fleet Factors. What the industry is focusing on is really the inter- 
pretation the court gave in its statement that extended the respon- 
sibility to banks. What we have to do — because what we are deal- 
ing with here are not major corporations but rather small business- 
es where we have to look toward collateral as our source of repay- 
ment — if judicial decisions are coming out that say that we can be 
held liable for problems that are pre-existing, then we are going to 
preclude that collateral from our evaluation. 
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So whether or not the Fleet Factors' degree of control removed 
them from a certain defense of the law I do not think is what the 
industry has been focusing on, but rather the result of that ex- 
tended judicial opinion on just how responsible the banking indus- 
try is for the underlying problems. 

There is no question, though, that if an institution is responsible 
and does manage the facility, does cause pollution, they should be 
responsible for the cleanup. We are not trying to evade that at all. 
So assuming whatever the facts are in that case, they stand on 
their own. But I really feel that there is a chill going through the 
industry that is unwilling to take collateral from small businesses, 
and they need to use that to avail themselves of financing instead 
of compromising in this fashion. 

Senator Graham. It seems to me that in terms of that first 
phase, the secured creditor exemption, what is the status that 
could cause the secured creditor to be held liable for the activities 
of its debtor? What constitutes participating in the management of 
the vessel or the facility? That is an area that could be dealt with 
either administratively or congressionally by some greater defini- 
tion of what constitutes "management" for the purposes of that se- 
cured creditor exemption. That is to Bay, it does not take the full 
extent of this proposed law change in order to deal with that spe- 
cific issue. 

Mr. MrrscHow. If that specific issue were in isolation, I would 
certainly agree. The problem is that we do have what someone re- 
ferred to before as a Catch-22 situation. To the degree that we in- 
volve ourselves in making sure we do not have a hazardous waste 
situation, we lose our innocence. It is hard to protect against both 
situations simultaneously. 

Senator Graham. If I could, Senator, move on to the second 
phase which is after the secured credit has now come into title 
through foreclosure serving in a fiduciary capacity or control pur- 
suant to an extension of credit, it seems to me the basic difference 
between the current innocent landowner defense and the language 
of the proposed legislation, S. 2827, is that in the landowner de- 
fense provision the landowner has to take affirmative action. We 
have to undertake at the time of acquisition an appropriate inquiry 
to determine what the situation was, and if that inquiry indicates 
there is a problem, you have to take customary practices in order 
to minimize liability. 

The legislation focuses on the avoidance of affirmative action. 
We cannot cause the release. You cannot have actual knowledge 
that there was a hazardous substance or you cannot benefit, but it 
does not put you on any status of obligation to take affirmative 
action to find out. Is that the essential difference? 

Mr. Roberts. Senator, it actually does a little bit more than that. 
I am not sure, once again, since this is a discussion piece, whether 
or not it was intended, but the second exemption actually requires 
the lender to have actual knowledge of the presence of hazardous 
substances. I think what that does is affirmatively encourage lend- 
ers, as I pointed out in our statement, to ignore risks; 

I think this is a case where, if that was not intended. Senator 
Gain did not mean that banks actually be encouraged not to 
pursue at least some diligence in investigating their borrowers, and 
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we return to a due diligence standard, we are back in current law 
because that is what current law requires. 

I think the other important difference is that, with respect to 
causing contamination, right now one of the reasons that Congress 
developed the standard it did of Superfund liability was to take the 
issue of causation off the back of Government who was bringing 
these cases and put it on the parties, so that when they sue each 
other for contribution, as Mr. Strock pointed out they are free to 
do, they can use the court's equitable powers to decide who should 
pay what. 

But putting the burden, as this bill would, on the Government to 
establish causation would almost assuredly mean that liability will 
not be attached to a bank or an S&L. So I think the difference is 
more than just shifting the focus. It actually has affirmatively 
worsening effects on the environment. 

Senator Graham. Mr. Mitschow, what is your sense of the differ- 
ence between the provisions that are necessary to gain the benefit 
of the innocent landowner defense, as opposed to the provisions 
that are in the legislation? 

Mr. Mitschow. If the law were interpreted as we believe it was 
meant to be as written, and these defense that have been alluded 
to would stand up in court, I do not think there would be a need 
for this legislation at this time. It is really the fact that the courts 
have extended the liability of the lending institutions beyond the 
original exemptions and negated these defenses, at least in our 
mind. 

We are dealing with very small margins on these small business 
loans. We are talking about the fact that the cost of defending our- 
selves by using these exemptions that have already been chal- 
lenged successfully in court makes it prohibitive to approve them 
and continue to take these sorts of risks. The loser is going to be 
the small business borrower. 

Senator Graham. Senator, my final question is: Assuming that 
the consequence of passage of this law and the use of the exemp- 
tion exclusion provision, as opposed to the continuation of current 
law, results in a difference in the ultimate results — i.e., an institu- 
tion, a mortgage lender, a depositor of the institution — that would 
have been denied the innocent landowner defense and thereby held 
liable, is now thereby precluded from liability because of this 
change in the law, what would be the consequence of that? 

Let us take a hypothetical situation, to use the one that Senator 
Gam has suggested. We have an automobile that had been in the 
showroom. It has some hazardous materials. It is going to cost 
$500,000 to clean up the hazardous materials. When we passed this 
law, the institution which has taken possession of the showroom is 
exempt from liability. Who pays? 

Mr. Roberts. We do. The taxpayers would. To the extent that 
there is contamination of the site in that example, and presumably 
it was the lender who foreclosed on that auto dealer — you cannot 
sue the auto dealer because ' he does not have any money — the 
lender would not be liable in that circumstance even if the lender, 
like the lender in Fleet Factors, was actively running the oper- 
ation. 
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Senator Gaen. Let me say that I totally disagree with that char- 
acterization. That is not my intent, and I do not believe the law 
would exempt somebody who was involved in the management, as 
you say. In my example, it was not involved at all in this particu- 
lar case. So that is not my intent. 

Mr. Roberts. I am sorry. I am sort of wrestling with the two sce- 
narios here, but I think that in an example in which a lender was 
able to escape liability and, if properly involved, was foreclosed on 
in a bankrupt business, it would be left to a State fund, or possibly 
the Federal Superfund, to pay for the cost of cleanup. There is 
nobody else to pay for it. 

Senator Graham. Mr. Mitschow, what result do you think would 
apply? 

Mr. Mitschow. I do not think the bank would be considered 
liable on the basis that they were the owner once they had fore- 
closed on that property. That has been the interpretation of virtu- 
ally all of the banks that have looked into this situation, and the 
basis on which new banking policies are being established across 
the country, that once we foreclose on a property that has hazard- 
ous waste, we will indeed be responsible for those cleanup costs and 
be held to be an owner-operator. Fleet Factors just extends that 
one more step and says that even if you did not foreclose, you may 
have had control through your financial dealings. But I do not see 
it. 

I do not see that the law has been interpreted in a fashion that 
allows us to be exempt from that cost. 

Senator Graham. I was trying to determine— I think you have 
correctly stated what the current law is. My question was, assum- 
ing that we passed Senator Gain's legislation and you were able to 
utilize the exemption provision and, since you cad not cause or 
have actual knowledge or benefit, you were not subject to any of 
the exclusions, so the law applied and you were exempt from strict 
liability, what do you think would happen with the $500,000 in 
assets? 

Mr. Mitschow. It would be exactly as previously stated. It would 
be cleaned up by the Superfund because that would be the source 
that was there to take care of the situation where there was no re- 
sponsible party with the means to correct it, since the bank was an 
innocent lien-holder and was not construed to be the owner-opera' 
tor. Then the Superfund would come into play, as I think the law 
was originally designed. 

Senator Graham. That is all. 

Senator Gaen. You know, the thing that is puzzling to me about 
these hearings is, according to the testimony received, there is 
nobody who has testified they want to get innocent people. So we 
are agreed on that. 

We all agree that current law is fine. You said that in your state- 
ment. It seems to me a logical conclusion then from the actual ex- 
amples we are getting that you are correct in what you say about 
current law. We do not need a bill. We do not need my legislation, 
if courts were not interpreting that law differently than was the 
intent of Congress as stated by one of the authors of the first Su- 
perfund bill, certainly a respected environmentalist, John LaFalce. 
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It seems to me there ought to be some way we could fashion 
some legislation that tells the courts very clearly that we want the 
law followed. That is all I am trying to accomplish. 

It seems to me, though, Mr. Roberts, that you may be confusing 
two types of "due diligence." Under my legislation, ' due diligence 
at the time of making the loan is required by S. 2827. But current 
interpretations also require due diligence before foreclosure to take 
advantage of the innocent landowner defense. 

I am not saying that "due diligence" should not be done before 
someone makes a loan. If they do not do their job before they make 
the loan, that is their problem. But if you get back into that situa- 
tion I quoted from some law reviews, if you do your due diligence a 
second time before foreclosure, you are probably unable to use the 
innocent landowner defense. If you do not, you are unable to use it. 

So we can talk all we want about the "innocent landowner" and 
agree that that is in the law in 1986, and that is what we want, but 
it is not working. It simply is not working, and it is not my intent 
to try to take away due diligence. You are absolutely right — not 
just in the environmental areas, but the banks, the savings and 
loans in many cases, have not always done the due diligence neces- 
sary. But my bill was not exempting them from doing that prior to 
making the loan. 

I am trying to prevent this innocent person from being caught up 
in something they had nothing to do with. 

.Mr. Mitschow, Mr. Roberts argued in his prepared testimony 
that S. 2827 would actually discourage lenders from making a care- 
ful assessment of environmental risk and would allow and encour- 
age banks, savings and loans, and other lenders to take a "Bee no 
evil, hear no evil ' approach to environmental risk. 

I guess I am sort of surprised by this conclusion, because the bill 
provides that lenders shaft not be relieved of liability to the extent 
they have received a benefit from remedial action. Thus, if an insti- 
tution lends on property that turns out to be contaminated, they 
will still suffer an economic loss either because their collateral is 
worth less because of the pollution, or because it was cleaned up 
and they received the benefit for which they are liable, and they 
cannot receive a benefit under my bill. 

So I do not know where the lack of incentive is, if there is not 
going to be an economic benefit to them from closing their eyes. 
Why? Why would they do it? I would like both of you to answer. 

Mr. Roberts. I think the short answer is, once again, reading 
from the bill it says that the exemption that you have provided 
from liability does not apply to someone — any person with actual 
knowledge of the presence of hazardous substances. I think that by 
requiring an exemption that only kicks in with actual knowledge 
really creates an incentive, a very compelling incentive, for a 
lender to take a "see no evil, hear no evil" approach. 

Now the contrast you presented is the prospect of losing the 
value of a collateral property on the one hand versus the cost of 
paying for a cleanup of a Superfund site on the other hand. I think 
that, to the extent that we want lenders to act responsibly in both 
making loans and protecting the value of their collateral, we actu- 
ally want them to be encouraged to investigate their borrowers for 
environmental risks. But because of the fear of Superfund liability, 
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I think any good counsel for a bank would counsel them to avoid 
learning anything that might trigger the actual knowledge exemp- 
tion. 

I am hopeful that is not what was intended. 

Senator Garn. It was not only not intended, I do not think the 
language says that. Again, I am no attorney, but you are ignoring 
the other exemptions. That is only one. You are reading "with 
actual knowledge, or that has benefited from remedial or other re- 
sponsibilities, only to the extent of the actual benefit conferred," 
and there are other exceptions. You are picking on one of the ex- 
ceptions. 

But from a practical matter, I assume you are an attorney and 
not a banker, but a banker would be absolutely stupid in this envi- 
ronment to close his eyes. With all this going on — with the exam- 
Eles of court suits — he ought to be removed as CEO of his bank if 
e is stupid enough to listen to a dumb attorney who advises him 
to keep his eyes and ears and mouth shut. That defies common 
sense with this nonattorney. 

If I were running a bank in the environment that I am aware of, 
I would be out there picking in the ground myself with shovels 
before I made a loan. There is just no common sense to your argu- 
ment on this point that this would encourage an attorney — an at- 
torney like that ought to be disbarred. 

Mr. Mttschow. f think we have to look at the type of industry 
that is going to rely primarily on collateral. You are talking about 
small businesses where the failure rate, unfortunately, is probably 
40 percent over a 5-year period. In dealing with those types of 
risks, the absolute assurance of the collectability of these loans 
based on collateral values is necessary, and the ability of these bor- 
rowers to repay and cover their costs is extremely important. 

If we now know that there is this cost potentially facing our bor- 
rower, we have to know how real that potential liability to a bor- 
rower is. Whether we have subsequent liability for cleanup or not, 
we have to know whether he is going to survive and be able to pay 
that loan in a very, very difficult economic environment for small 



Second, if we are going to rely for the collateral on anything 
that can impair it, we certainly want to know about it. The idea of 
closing our eyes baffles me, as we would end up, in a mathematical 
sense, with a 50-percent loss ratio with small business lending. 
With a 2 or 3 point spread on cost of funds, that simply would not 
make much sense. We have to investigate these risks to make sure 
the borrower has the capacity to repay and our collateral is going 
to be there and be valuable. 

Senator Garn. I do not know whether either one of you is aware 
of it, but here is the Thrift Bulletin for February 6, 1989, from 
OTS, "Environmental Risk and Liability." It is several pages long, 
so I am obviously not going to get into all of it, but let me summa- 
rize it: 

If a site has the potential environmental risks, the thrift must 
conduct a phase I environmental audit. This would include: 

An historical review of the use of the property; 

An investigation of the property and neighboring properties; 

An inspection of the site and all improvements; 
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Verifications as to whether the past or present owners created or 
discharged hazardous materials; 

An analysis of old aerial photographs; 

Interviews with neighbors to determine prior uses; 

Provisional inspection of the buildings; and 

A written report summarizing the findings. 

If red flags are found in the phase I investigation, a more inten- 
sive phase II analysis is required involving soil and ground water 
sampling. 

I do not know, Mr. Roberts, it seems to me that no thrift — they 
have got to go through that process. I do not understand your con- 
cerns, considering that we agree on what we are trying to accom- 
plish. 

My legislation does not change those requirements to do those 
environmental assessments. It does not even touch it. It does not 
even mention it. 

Mr. Roberts. I guess my answer is that current law provides 
that if a lender had reason to know, or did not know, that is impor- 
tant both that he had reason to know, or reasonable likelihood to 
know, or knew, then he should be liable. That is our view. 

In other words, if a lender fails to follow these guidelines, and L 
have them right here, too, if they fail to follow those guidelines, for 
whatever reason, they should be liable for cleanup. They are more 
responsible for that contamination. 

Senator Garn. Let us get back to what period of time we are 
talking about. Before the loan is granted? Or before foreclosure? 

We are talking about two different things. I do not disagree with 
you on before the loan. If they do not follow the guidelines and 
they had reason to know and did not do a good enough job, OK, hold 
them liable. I am talking about that innocent owner who ended up 
having to foreclose. 

Mr. Roberts. I think the answer iB that if the courts — and 1 
would hope the committee would wait to hear from EPA — deter- 
mine whether or not all the activities followed here may be addi- 
tional ones and were sufficient to satisfy the requirements of the 
act for undertaking due diligence, then they would not be liable. 
That is the short answer, that under current law 

Senator Garn. That is your short answer, but that is not the 
answer we are getting from the courts. 

That comes back to my point: You are dealing in hypothetical 
situations and what the law says. I have said at least three or four 
times that we do not need my legislation if the law that you contin- 
ue to cite, that I say I agree with, and that Mr. Mitschow says he 
agrees with, we do not need a new law. 

But you apparently like the court determinations — or at least 
that is what I am hearing from you. 

Mr. Roberts. I think what has been unfortunate is that one of 
the reasons that we have heard for this kind of legislation from the 
lending community has been the court case, for example, of Fleet 
Factors which was decided 2 months ago. 

I think it would make a lot of sense to read that opinion careful- 
ly, because in that opinion which had to do with what Senator 
Graham was calling the management activities of a lender during 
the period of a loan before foreclosure, that the activities of that 
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lender were so extensive that there could be really no question that 
that facility, that lender was operating that facility. 

I think that is what is really important here, to really see what 
the courts have said. In that case, the holding was that there were 
sufficient allegations by the Government that that lender had been 
actively involved in the management activities of that borrower in 
that case to warrant possible further action in the lower courts. 
That is it. 

I think that to the extent that the administrator has expressed a 
willingness to go forward with laying out specific guidelines in co- 
operation with the FDIC and other agencies of the Federal Govern- 
ment, it should at least give us some reason to await, I think, to 
see if some of the clarity that has been called for here today and 
which we actually recognized in our statement can be resolved ad- 
ministratively. 

I think it would be prudent and useful for lenders to know pre- 
cisely what their obligations are. That makes everything work a lot 
smoother and more efficiently. 

Senator Garn. There are a lot of decisions made by this Congress 
to let the regulators decide things administratively. That is one of 
the reasons we have billions worth of taxpayers' liability out there. 
So I do not have the confidence you do in the regulators or admin- 
istrative agencies or the courts. 

That is why I think we need some legislation and why I would 
seek your support in solving this problem. If you are sincere in 
saying you do not want these innocent victims, then let us figure 
out how we can craft legislation and craft laws and not leave it up 
to the courts and to the regulators to make those determinations. 

Mr. Roberts. The Environmental Defense Fund stands ready to 
work with the committee. We oppose this version of the legislation. 
We think it is too extreme. But to the extent further versions — and 
you yourself pointed out it is a discussion draft — come forward, we 
would be happy to look at them. 

Senator Garn. I do not think the legislation is extreme. I think 
your analysis of the legislation and what you conclude is extreme. 
[Laughter.] 

Senator Graham, do you have any other questions? 

Senator Graham. No questions. 

Senator Garn. Gentlemen, again as with the first panel, this is 
an important subject. There are additional questions that I wish to 
ask, and I am sure other members of the committee will have addi- 
tional questions. We will submit them to you in writing and seek 
your help and support. 

Thank you, very much. 

The committee is adjourned. 

[Whereupon, at 4:30 p.m., the committee was adjourned, subject 
to the call of the Chair.] 

[Responses to written questions and additional material supplied 
for the record follow:] 
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August 31, 1990 

Honorable Donald w. Riegle, Jr. 
chairman 

Commit: toe on Banking, Housing, 

and Urban fiffairs 
United States Senate 
Washington, D.C. 20510 ■ 

Dear Mr. Chairman: 

Thank you for providing ub with the opportunity to respond to 
follow-up questions to our testimony before the Comnittee on 
July 19, 1990. Enclosed are our responses. 



Please let us know if w« can be of further assistance. 



s.uiuu/. Ely , 



z.„b, Google 



QUESTIONS FROM SEHAT OR RIEGLE 



Q.l. At the hearing EPA Indicated that it was willing to 
discuss with the FDIC and the RTC the application of the 

"innocent landowner" defense to the FDIC and RTC. 1 a^n very 

interested In the availabi lity of this defense not only to the 



I encour age vour immediate discussion of the Federal and [\o the 

extent helpful) St ate Superfund laus with the EPA. Following 

those discussions I would appreciate receipt of a report from the 

EPA as well at the FDIC and RTC. In the report I "PUld <■ — ' '-' 

' = — - possible circmr- 4 — '-"-^ "- J ~" 



be advised of any possible , 

Insurance funds or RTC's corporate assets may be at risk to 
satisfy liabilities that arise under the Federal and State 

Superfund laws, 

A.l. 

The FDIC and RTC will provide you with a report following 
discussions with the EPA. As expressed in our testimony, 
very concerned about the risks posed by Federal and state 
Superfund laws to the deposit insurance funds and the RTC. 
our report, we will address (1) the availability of the " ; 
landowner" defense to the fdic and RTC in their various 

capacities; and (2) the cir cum stances in which Superfund 
liabilities pose a risk to the deposit insurance funds o: 
in its corporate capacity. 



Q.2- What aggregate real estate related assets floes the FDIC 

hold In its corporate capacity? What. amount of. these assets fl( 

FDIC believe pose environmental risk of loss or liability? 



corporate capacity. One hundred forty-one of these corporate 
assets with an aggregate book value of $164 million have been 
identified at this time as potentially having hazardous substance 
problems. An additional 23 corporate assets valued at $53 
million have been identified as having asbestos problems. Other 
properties way well be identified in the future as having 
hazardous substance problems. 

In addition, the FDIC in its corporate capacity, nay have 
hazardous substance exposure from the 55. 5 billion in real estate 
related assets from large assisted bank transactions. At this 
time 50 properties with a book value of $200 million have been 

identified as potentially having hazardous substance problems. 
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Finally, the FDIC may have have additional indirect exposure Iron 
the approximately $13.8 billion in real estate related assets 
resulting from the FSLIC assistance agreements. Currently, eight 
of these assets with a book value of S3 Million have been 
identified as potentially having hazardous substance problems. 

0-3. in light of the risks of liabili ty or loss attributable to 
environmental conditions or regulation that lenders may be 
IIBUMi W""t level of confidence should Members of the 
committee and the Federal banking regulators have in the reported 

financial condition of lenders? 



confidence in the reported financial condition of insured 
institutions. Regulated institutions must submit quarterly 
financial statements to the government that conform to generally 
accepted accounting principles (GAAP) . GAAP requires that 
estimated probable losses from litigation be shown as a liability 
on financial statements. The vast majority of insured 
institutions voluntarily provide accurate financial reports and 
there are few banks that attempt to hide their true condition. 
Federal regulators conduct on-site examinations designed in part 
to flush out those institutions that misrepresent their financial 
results. At each examination, litigation is reviewed to 
determine if liabilities have been properly recorded. If an 
environmental liability had not been reported, the FDIC would 
require the institution to amend its financial statements. The 
problem today is that the nature of liability for environmental 
hazard may not arise or even be suspected for many years after 
the fact. There is a potential for significant unreported 
liability but there is no way to know its dimensions. That is 

?artly why we support legislation making it clear that secured 
enders and the FDIC are not liable merely by fact of being a 
lender or owner through foreclosure. 

Q.4. Does the FDIC believe that it is appropriate to issue 
guidance or direction to insured depository Institutions 
regarding the aSBescment of environmental risks that may arise 
trom environmental .Conditions PI their regulation? Is the_EPIC 
likely to issue such guidance or direction within the next year? 
Why has the FDIC not issued guidance or direction previously? 



The FDIC expects to provide some written guidance to its 
examiners and bankers in regard to assessing environmental risks 
within the next year. Although we have been studying and 
following this natter for a very long time, we have not 
heretofore issued formal guidance because: (a) the 
interpretation and application of .the laws has been evolving 
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faster than anyone can write; (b) the banking industry itself has 
done a respectable job in producing educational material for 
lenders; and (c) the prees of other needs for agency resources. 
This is not to say however, that we have done nothing. 
Environmental risk has been the subject of major sessions r* 



>. Is there any Instance to date of the failure of an Insured 
joaltory institution that is primarily or substantially 
attributable to the institution's incurring actual liabil 



under the Federal or State Super fund laws? Please describe any 
such instance. 



Q.6. What other data are available to the FDIC regarding either 
liabil ity or lo ss that insured depository institutions may have 
incurred under Federal or State Superfund laws or other 
environmental law or due to environmental risk? 



= -.-- — -_. ... ..j do 

not believe insured institutions have incurred extensive losses 
from environmental laws. Because of the evolving nature of court 
decisions however, the FDIC's focus is not on what has happened, 
but what could happen. Unless the law is changed to exempt 
insured institutions from this potential but unrealized 
liability, it is possible the next court ruling may have en 
unfavorable systemic impact on banks and savings associations. 



isltorv institutions that are nost inclined to 

■ lending activity in the face of environmental risk 

mnitv banker-tvpe of Insti tutions? 



The undefined nature of Superfund liability could result in a 
substantial contraction in the availability of loans to 
individual firms or even industries. A bank trade association 
has reported that community banks arc steering clear of loans to 
small businesses most frequently associated with environmental 
pollution, such as gas stations, dry cleaners, auto repair shops, 
printing shops, and pest control companies. While we do not have 
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collaborating data that there has buen a tightening of credit in 
these areas, we do know that community hankers are aware of the 
potential environmental liability and that cannot help but affect 
their overall risk assessment of certain categories of loan 
applicants. The complexity and cost of doing an adequate site 
assessment has to dissuade seme lenders from even getting 
involved. 



The FDIC staff have had conversations with State regulators on 
the subject of environmental risk. These talks have been 
informal and in the context of general meetings. While no formal 
supervisory programs have been written, these conversations have 
helped to raise the level of consciousness t 



: the issue. 

Q.9. Is the FDIC considering whether an alternative method of 
funding the clean-up of hazardous substances that does not de P en d 
upon strict liability of private parties, including both 
borrowers and lenders, is more likely to reduce the FDIC's 
insurance risk than pending proposals that affect the Superfund 

laws? what are FDIC's views on the ramifications to It of any 

changes in law that moves awav from strict liability? 

A. 9. 

The legislative initiative contained in S. 2827 is a step in the 
right direction toward reducing risk to the FDIC's insurance 
fund. Any departure from the standard of strict liability under 
CERCLA would, of course, be salutary. An alternative standard 
would, presumably, allocate blame and financial liability 
commensurate with responsibility for the contamination. Thus, in 
most situations neither lenders nor the FDIC would have exposure. 
However, even if such a lesser standard were to apply, ambiguity 
with respect to the actions a lender or the FDIC could take In 
order to preserve collateral — without fear of liability — 
would continue to affect adversely the manner in which each 
carries out its tasks, corporate or statutory. 

By virtue of the exemptions contained in 5. 2827 that remove the 
Immunity provided under the bill to the FDIC and the other named 
entities, S. 2827 does not presently provide a clear basis of 
immunity from superfund liability. Instead, it affectively moves 
away from strict liability to liability based upon fault for 
those named entities. As a result, S. 2S27 may only change the 
nature of the litigation which will confront the FDIC ~ not 
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curtail it. As stated in our testimony, it is our preference 
that legislation be enacted to clearly and fully exempt the FDIC 
from hazardous substance liability. 

Q.10. The FDIC testified [at page 2 t 

that "the environmental laws. ■ .also Pf . 

goal of protecting depositors ■■ — It, also, testified [at page }-j 
of its statement) that "current environmental laws may oirectl,Y 
affect the soundness of the federal deposit insurance ft- J - 
the stability of the deposit insurance system generally. 



Iungs.._ftnfl 



what efforts does the FDIC undertake to share with the 
Administration and the Congress its views on current 
environmental laws or proposed environmental legislation that the 
FDIC believes may create significant risks to the FDIC? 

Similarly, vhat efforts does the FDIC under take to Bhare with 
State legislatures through State banking regulators or otherwise 
its views on State legislation that may create such risks? 

A. 10. 

Generally, the FDIC has not reviewed or commented on state 
environmental legislation. The growing seriousness of the 
potential exposure of insured institutions probably means that we 
need to look at these state laws more carefully. Also, we 
support federal legislation that would restrict state Superfund 
liability for secured creditors and the FDIC. 
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QDBSTIOMS ntOM SEHATOR GRAHAM 



asto was handled properly by their borrowers. ThlE_f.oxce.s_ 
scoverv of hazardous waste contaiiinatlon nr mitilHi 
contamination tc take place prior to the closing of a loan 
transact Ion. 

Who will bear the cost of such a discovery? 



How lono will these new requirements delay a loan transaction? 
What are the potential Impacts of this dBlay on the borrowers? 

A. 1. 

We anticipate that borrowers will bear the coat of environmental 
audits either directly or indirectly. He anticipate that the 
undertaking by a lander to determine if prospective Collateral 
for a loan transaction is free of ha-ardous waste contamination 
will be costly and time-consuming. Further, lending to certain 
borrowers will in all likelihood suffer because of the nature of 
their businesses and/or their inability to fund the discovery 
efforts that the lender will pass on as part of the application 
process. Me are advised, for example, that a Phase I 
environmental audit costs on average between $2500 and $5000 and 
may easily cost more. Such an audit typically involves but is 
not United to, investigation of the site's history (examination 
of aerial photos, topographical naps, a title search) and its use 
(physical inspection, consultation with regulatory agencies, 
inquiry regarding solid waste management, examination of 
underground tanks and surrounding areas, and evaluation of the 
uses of neighboring property). The more sophisticated the audit, 
the more it will cost. A Phase II audit, which involves core 
drilling and other forms of sampling, is likely to cost $35,000 
or more. A Phase I audit may take only 30 days to perform. A 
Phase II audit rarely takes less than a minimus of four to six 



So far as we know, adequate technology exists to meet lenders' 
needs. Yet, lenders may not be able to purchase all available 
technology due to cost and they may not be able to afford the 
time delay to undertake every conceivable test. Lenders nay 
often be forced to balance their need for an audit and the amount 
of money invested in a loan against the cost and time delay of 
undertaking sophisticated tests. Furthermore, even if the most 
sophisticated technology is used, there is still no guarantee 

that a technologically "correct" audit will always K 

environmental problems. 
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The significant expense of environmental audits will inevitably 
be passed on to borrowers. Assuming that they are able to "foot 
the bill", the process of investigating collateral will 
complicate the loan process and extend the tine needed for the 
underwriting process. Presumably such delays will preclude some 
borrowers from timely obtaining the capital necessary to 
accomplish personal or corporate goals. It should be borne in 
Bind that virtually no collateral is free of suspicion: single 
family hones may have been built on contaminated landfills; farm 
land may have residues of toxic chemicals and fertilizers; the 
shopping center restaurant nay do business on the site of a long 
gone gas station whose underground tank, whether or not still in 
place, nay have caused soil and groundwater contamination. 

0.2. Clearing up hazardous waste sites is a huge task that 
requires both private as well as public action and funding. — Manv. 
companies clean up hazardous waste contamination without public 
assistance when it is discovered and we certainly want to 
encourage then to do so. 

Have financial institutions lent to companies to finance 
hazardous waste clean-up in the past? 

i type of lending froa the Fleet 



A. 2. 

While we do not have any numbers, we are aware that insured 
institutions finance the removal or containment of hazardous 
waste. Large corporations have a variety of funding mechanisms 
to finance their operations including bank debt, commercial 
paper, public and private placements of debt and equity issues, 
inter-af filiate borrowings, insurance company loans, and internal 
cash flow. Small borrowers are more likely to be dependent on 
bank loans. 

The Fleet Factors case is not directly involved with financing 
clean-up, but the potential liability that accrues to any lender 
that gets anywhere near environmental risk cannot but adversely 
impact a willingness to lend. Under the reasoning of Fleet 
Factors . if the terms of the financing for such a loan give rise 
to the inference that the lender could influence the borrower's 
hazardous waste clean-up, then that lender could well be found 
liable. As a result, the availability of private lending to 
finance hazardous waste clean-up could decrease. He are not 
aware of any special avenues for financing waste clean-up other 
than that available to any creditworthy borrower. 
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0.3. Whan a llw tMMM troubled. Host lending lnatltufcione 
attempt t-.n workout Bw 1mm ana increase their oversight; pf the 
borrowers business activities. 

Given the recent changes in lender liability for hazardous waate. 
do vyu i!xiioi:t to see less workout activity bv lending 
institutional 

Assuming the standards in Fleet Factors is upheld, what changes 
will need to take Place in working with defaulted borrowara? 

A. 3. 

The lender would have to be extraordinarily careful not to 
exercise, or appear to exercise, such authority over the 
financial management of the defaulting borrower's business as to 
give rise to the inference that the lender could affect the 
borrower's hazardous waste management. This highlights the 
essential conflict between safe and sound banking principles on 
the one hand and environmental responsibility on the other- 
Prudent loan workout efforts necessitate involvement by the 
lender in the business of the troubled borrower to assure that e 
loan does not become non-performing c 

being written down or written off. J 

ominous message to that prudent lender: 

banking regulators expect of you, you ma_ 

an environmental clean-up whose cost would dwarf the loss 

resulting from the write-down of that loan. 

In Senator Sarn' 

that make lendinc 

contaainat^op. 

ffqw much of a problem does state law present in this area? 

i and, if they have, what 



) liability for hazardous waste 
clean-up costs. Some state hazardous substance statutes are even 
more onerous than CERCLA. At least nine states have enacted laws 
to provide for "Superliens," which stand in front of all other 
liens, even recorded mortgages. 

The Federal superfund statute provides, at 43 U.S.C. S9614, that 
"[njothing in this chapter shall be construed or interpreted as 
preempting any State from imposing any additional liability or 
requirements with respect to the release of hazardous substances 
within such State." This phrase is ambiguous and leaves open 



z fiC byGoo^Ie 



the possibility that a state could extend liability to a class of 
persons — such as lenders and the FDIC — that pending proposals 
would exempt from Superfund liability. He fear that t-.he 
aabiguity Inherent in the phrase found at 42 U.S.C. S0614 — as 
to which there appears to be no helpful cases or legislative 
history - will lead to unnecessary and costly litigation if S. 
2827 does not explicitly preempt inconsistent state law. 

At this time, we hove only limited information regarding the 
manner in which the various states have dealt with lender 
liability. The State of Colorado, for example, has addressed 
this problem to a limited degree by statutorily defining the 
tasks necessary to perform an environmental audit or "due 
diligence to escape tonic tort liability. 

Q.5. Does this liability have the potential for forci ng other 

institutions into insolvency? We have seen a large increase in 

nonperformlng loans and foreclosed real estate in financial 

Institutions recently. Can you estimate the potential 

environmental liability that these increases represent? 

A.5. 

He have not conducted a survey to determine the total Superfund 
liability of the banks we regulate but we believe only a few of 
our institutions have incurred material liability to date from 
environmental laws. However, the continuous broadening of lender 
environmental liability by the courts could eventually lead to 
increasing insolvencies of insured institutions. 
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QUESTIONS FROM gEHATOR qARff 

Q.l In the Fleet Factors case the U.S. Court of Appeals for the 

11th Circ uit stat pi ti-.a : '- :■-'■■ .■ ■_■■ :■■■■■■' 1 -.^bl e fo r 
Superfund cleanup costs solely on the basis of the lenders 
participation in the financial management of a company. what j. s 

ae lively effect of the spurt's PPJEli°n on the abUitY of 
nftO.'afl.L.lnstitjitaans to F'.Ptif.ci ■V';:l;--'l^TiI- against 



f tnanqtflL. l!15t.i.rji.t: j 01 1 r^nselves against 

gjTvij--anffl.'Lnt.a_l._jlabUit.y whUe.,at. .the same time engaging in 
prudent banking practices designed to protect the value of a 
loan? ■" - 



sed from a supervisory 



The Fleet Fq cto rg case significantly increased a lander's 

Sotential environmental risk. The uncertainty raised by this 
ecision adds to the growing fear of other extraordinary 
interpretations of CERCLA, RCRA and parallel state laws. Banks 
know that liability night be asserted but they cannot forecast, 
what actions today will cause future liability. This 
environmental uncertainty creates inefficiency. A lot of money 
sight be spent on very expensive environmental audits that future 
case law may prove to have been unnecessary. Extensive legal 
fees and management time may have to be expended to defend 
against actions, even if the bank prevails. Banks may avoid 
profitable lending opportunities simply because of unresolved and 
uncertain environmental liability issues. 

From a supervisory viewpoint, the most effective method for 
clarifying Superfund liability is to have Congress amend the law 
to more specifically define lender responsibility. This would 
stabilize the ground rules, allowing financial institutions to 
make sound environmental risk assessments. 

0.2. Mr. Robe rts testified th at the provisions in S. 2827 
directing the agencies to ensure that lenders implement 
environmental audit procedures are unenforceable. As I 
mderstand the Federal Deposit Insurance Act, any party or 
-if " 



tes any law, rule or regulation or written 
. . . tP .Civil penalties that may go_a.S_hj,gh_as 
$1 mlliojL.psE day. .Further., any, actio" that constitutes an 
unsafe or unsound banking practice 15 also subicct to sanctions. 

even if no rule, regulation, or order is violated. Do vou agree 

that the FDIC would have sufficient authority to enforce 
requirements relating to •: ^ diligence as part of 

the underwriting process? If not, what specific recom mendations 

do vou have for changes that would assist the agency in enforcing 
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A. 2. 

The Financial Institutions Reform, Recovery and Enforcement Act 
of 1989 (FIRREA) gave the federal financial institutions 
regulatory agencies authority to assess civil money penalties 
against any insured depository institution which violates any law 
or regulation, or violates any order, agreement or any condition 
imposed by the appropriate agency. Further, we have other 



unsafe or unsound banking practice. While to date we have t 
used these authorities for matters like Superfund. \~ •--■■>■- 
law is broad enough to cover this. He feel this is 
authority to enforce requirements I 
diligence. 

Q.3. flr. Strock testified that under the CERCLA liability 
scheme, lending institutir-- - ....... 



representing "the Environrer.til Prnroction Aq- r.ov , _ ^tn a kij v !. _! .n 
wo rk with the FDIC and the PTC an-i ■■ ; ■.■ ' ■: .: ifv the 
applicability of the "i n nocent landowner" defense to those 
entities- 
Mr. Strode also Indicated EPA's intent to issue guidelines on the 
definition of "participating in the management of a facility" 
under the secured creditor exemption definition of "owner or 

What guidance would the FDIC and RTC. in their various 
capacities. "e?d in these two areas to avoid the potential 
liabilities raised in their testimony? If such guidance were 
given bv the EPA or CERCLA. to what extent would that solve the 

problems discusse d at the hearing? Would legislation still be 

needed? If so. in what areas? 



Absent passage of pending proposals to modify hazardous substance 
laws, we would request that the EPA, as the agency primarily 
entrusted with interpretation of CERCLA, make it explicitly clear 
that CERCLA's "security interest" exemption protects lenders and 
the FDIC even after foreclosure. 

We would also request the EPA to provide detailed guidance as to 
various provisions of the "innocent landowner" defense. For 
example, clear, detailed guidance is required as to what 
constitutes "due care" and taking "precautions," as prescribed by 
Section 9607(b). The phrase, "did not know and had no reason to 
know," and the phrase, "involuntary transfer or acquisition," 
found in Section 9601 also require definition. 

notwithstanding the guidance that the EPA may provide, the FDIC 
and lenders may still be vulnerable to third party suits, absent 
amendment of CERCLA. For example,' we referred in our testimony 
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to curtain pending litigation that involves the FDIC in a 
receivership capacity. The present owners of the property filed 
this suit, and neither the EPA nor the environmental agency of 
the State of California are involved. Absent legislative change, 
we fear that such third party suite cay continue unabated. 
Finally, in our view, unless the FDIC directly causes the 
hazardous waste contamination, the FDIC should not be subject to 
CERCLa liability. 
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QUESTIONS TOOM SEHATOR HEIHZ 



the underwriting /commit^unt stage of the loan, do vou 
all commercial loans to have environmental audits? Do 

leat the environments 1 audit? jflat .dp you require in.jn ' 

environmental audit to make an intelligent decision? Do vou ever 

require environmental liability insurance as a loan condition? 



The FDIC has no formal requirement that banks under our 
supervision must obtain environmental audits for all commercial 
real estate loans. However, bankers and our examiners have been 
mad* aware that an acceptable bank real estate lending policy 
should include standards and guidelines for when an environmental 
audit should be obtained as part of a loan commitment process. 
Not meeting this standard for an adequate loan policy would be 
criticized by examiners and bank management would be urged to 
effect correction. In analysing any real estate loan, the 
examiners would include a review of the environmental audit if 
one had been prepared. The examiner would appropriately 
criticize the loan, management and/or the institution's lending 
policies if the condition and nature of the loan indicated that 
an environmental audit should have been conducted but had not 
been done. These general principles have been taught to 
examiners in our real estate lending schools and we expect to 
provide written guidelines for all our examiners in the near 

The Minimum standards for an acceptable environmental audit are 
still evolving, however some of the basic requirements include: 
the lending institution should hire the independent environmental 
auditor to preclude borrower influence on the findings; the scope 
of the audit, the assumptions and any limiting conditions must be 
fully explained in the report; documented support for all 
findings and conclusions should be Included in the report; and, 
the report should describe the chain of title and prior uses of 
the property and the presence or absence of any environmental 
liens. There needs to be a complete on-site inspection of the 
property and a written description of its condition. The 
credentials and experience of the environmental auditor should be 
included. 

The FDIC has not required environmental liability insurance as a 
condition for lending. This is a safeguard that we believe is 
most properly within management's purview. 

Q.2. At the closing stage of the loan, do you use environmental 

„_, -- ,__ -rate environmental lr =-=--- 

At whose expense? 
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A. 2. 

Given tha present state of the law, environmental c __ 

the like nru necessary to protect a lender in the event of the 
borrower'* default. It should be noted, however, that 
environmental covenanta may generally provide only Marginal 

Srotection to lenders. Due to varioua recent court deciaiona, a 
•ndar may not be able to monitor the borrower's business on an 
active basis and may hesitate to involve itaalf in enforcing euct 
environmental covenanta, lest the lander risk being held liable 
as an "operator" of the borrower's buaineaa. 



afeffl 



rd to administering the performing loan, are 
ital audits performed? Bv whom? 



if needed, during i 

■ -e when t <--'-- 

tructinc, 
contemplating foreclosing on the real eatate collateral. 
Performing loans do not require an environmental audit unless 
there has been a significant event that called for some action by 
the lender such as a borrower entering into a new activity that 
is environmentally sensitive. At some lending institutions, 
account officers are trained in environmental assessment to be 
able, while visiting their customer, to identify potential 
environment problems at an early stage. 



In-danth environmental audit performed? When? 



environmental audits as deemed appropriate in the circumstances, 
including the nature of the asset and the borrower's business 
operation. An environmental audit would typically be performed 
after efforts to work out the loan with th* borrower have failed 
and at the time that ..e are considering foreclosure on the 
property which collateralizes the loan. 

It should be noted that performance of an environmental audit may 
delay foreclosure and present its own complications. Following 
unsuccessful efforts to work out a loan, the borrower, who is 
still the owner of the property, may not be cooperative in 

S emitting us access to the property. In some cases, we may be 
orced to obtain a court order simply to gain access. As is 
required to raise the innocent landowner defense, an 
environmental audit must be performed immediately prior to 
foreclosure. Obtaining an environmental audit may also create 
delays in obtaining title to property and. selling it. A Phase I 
audit will delay foreclosure for at least 30 days. If the more 
complex Phase II audit is required, foreclosure will be delayed 
an additional four to six months. 
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Q.5. Burins 

collateral i _„ 

mill collateral? 



A. 5. 



In order to recover its interest in defaulted loans and to carry 
out its statutory and fiduciary responsibilities with respect to 
receiverships, the FDIC will generally sell collateral securing 
defaulted loans. However, if it is learned that the collateral 
is contaminated with hazardous substances and it is estimated 
that the cost of clean-up and risk of liability are greater than 
anticipated profits from the sale of the subject collateral, then 
we will not be able to foreclose upon the collateral. If the 
cost to clean up contaminated property and the probability of 
liability related to the contamination are low in relation to the: 
value of the property, then we will foreclose and clean up the 
property to sell it or negotiate with the buyer of our property 
so that the buyer cleans it up. 

Whether collateral is removed from the site depends on many 
circumstances, including whether the FDIC owns the site and the 
manner that the collateral is to be sold (i.e., if the collateral 
is to be sold in an auction, it may need to be removed in order 
to be placed on the auction lot) . 

Depending upon the circumstances, the FDIC takes various steps to 
secure its collateral. For example, the FDIC may place a fence 
around property to keep trespassers off the site, may post 
notices to warn individuals that hazardous substances may be 
present or may hire security guards to safeguard the premises. 

2.6. The "Innocent landowner" provisions were added to Sunerfund 
n lata to create incentives for the conduct of environmental 

audits at the tine of real estate transfers. Does anyone think 

this incentive should not exist? What would haooen to this 
Incentive if the lending cot 
Why shouldn'" *■*■- -— ----- -- 

incentive? 

A. 6. 

CERCLA has been effective in sensitizing the lending community to 
the risks of hazardous substance liability. However, strict 
liability for current owners of contaminated properties who were 
in no way responsible for the release of the hazardous substance 
may no longer be appropriate. Strict liability may particularly 
be inappropriate for those who not only did not cause the 
contamination but also acquired the property through means such 
as foreclosure. This is especially true for the FDIC, which 
acquires property pursuant to statutory mandate- 
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environmental audits, irrespective of the "innocent landowner" 

! revision of Super fund. This is because hazardous substance 
lability Bay nave an enormous effect on a borrower's ability to 
repay the lender and on the value of the lender's collateral. As 
a result, the lending community has a strong bottom-line 
incentive to investigate a borrower's operations at the 
commitment stage and before closing the loan. 

i developed so as to hold 
it hold legal title to the 
contaminated property, environmental audits are perhaps no longer 
the panacea for Superfund liability risks as they once were. As 
provided in CEKCLA, a lender may be held liable if the lender is 
found to be an "operator" of the property, and the courts are 
construing "operator" broadly. In addition, another basis for 
potential liability has been signaled by Fleet Factors, where the 
court indicated that a lender could be held liable merely on the 
basis of its ability to influence a borrower's decisions 
Involving hazardous substances. Thus, a lender's risk of 
incurring environmental liability is only partially diminished by 
the lender's performance of environmental audits at the time of 
transfering property. 

In summary, we suggest that consideration be given to directly 
modifying the liability provisions that affect current owners of 
contaminated property, rather than further modifying such 
liability through provisions such as the innocent landowner 
defense. 
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206 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SIEGLE FROM 



ASSOCIATION mm 



August 16, 1990 

Ms. Lory Breneman 

Chief clerk 

Committee on Banking, housing and Urban Affairs 

United States Senate 

Washington, DC 20510-6075 

Dear Ms. Breneman: 

The following is ABA's rei 
Senate Banking Committee t 
hearing on S. 2817. 

Questions from Senator Donald W. Hlegle. Jr. 

C environmental risks that 
idor? 

There are four risks to lenders: 



The lender'! 

t cleanup costs . 



Lenders are performing environmental due diligence in 
financial transactions. In addition, lenders are 
attempting to look to other than real estate to serve e 
collateral. Finally, lenders are walking away from loi 
transactions which are too environmentally risky. 



Any protection that was placed in a loan document for 
lenders is now moot due to the decision in Fleet 
EagtPJM ■ Thus, if the lender addresses the treatment of 
hazardous wastes J.n any wpy r the lender may be held to 
have "the capacity to influence" the borrower. 
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A. 4. Generally, larger banks have responded by requiring more 
extensive environmental investigation than community 
banks That distinction, however, goes to one of the ■ 
important problems: the size of the borrower or the size 
of the loan has nothing to do with the size of the 
environmental problem. Small transactions cannot support 
extensive environmental due diligence, even though the 
coat of cleaning up a problem could be far in excess of 
the size of the borrower or the loan. 

Q. 5. The testimony before the -Committee as well as the 

House Committee on Small Business appears to indicate that 
community banker-type of lenders are experiencing the 
greatest -difficulty in underwriting loans at reasonable 
cost in the face of environmental risks what possible 
responses to this difficulty have community bankers 
developed or identified under current law other than 
cessation of lending activity. 

A. 5. Community bankers have begun creativity categories of 

"undesirable borrowers" due to the fact that no amount of 
due diligence, at any cost, can guarantee protection. 

Q. 6. What data are available to the ABA regarding lenders' 
realization of liability or loss due to environmental 
risks? If data are available, please provide separately 
the data regarding loss or liability under the Federal and 
State Superfund laws. 

A. 6. I am aware of extensive anecdotal data of transactions 

where the lender walked away or was hit with unfair 
environmental liability. In a book entitled, 
"Environmental Due Diligence: Tbe Complete Resource 
Guide," a survey of approximately 20 of one firm's clients 
who reported on 300 multi-million dollar transactions 
completed during 1988 showed that of those transactions, 
the clients believed that 70% were environmentally risky. 

0. 7. What environmental risks are lenders able to minimize 
or avoid through private insurance? Is there any 
likelihood of insurance coverage increasing in the future? 

A. 7. wo are not aware of any currently available insurance 

products which would protect lenders. There has been some 
mention made of a California company which is only 
considering pollution-type policies for lenders. There 
are pollution policies available to borrowers from 
something called Planet Insurance , but those policies are 
usually very expensive and have low limits. In our 
experience, requesting the borrower to obtain such 
pollution coverage is uneconomic and impractical. There 
may be some insurance coverage in the future which will be 
geared toward paying the remaining amount due under a 
Mortgage, In the event of pollution. Again, all of the 
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• policies cover the risk that there was pollution on 
the property prior to the time the lender made its loan; 
other than the Planet policies, we are not aware of any 
insurance coverage for the borrower's ongoing operations. 

8. When lenders sell whole loans or securitiza a pool 
of loans or otherwise enter into secondary market 
transactions involving loan assets, what environmental 
risks, if any, are passed to the purchaser of the loan or 
loan-backed security? What are the typical written 
understandings regarding recourse against the selling bank 
in the event of realization of an environmental risk that 
may affect the loan or loans sold or securitized? 

8. Men*. All of the loan pools we are aware of, including 
the approach of Fannie Has and Freddie Mac is that the 
originating lender will indemnify them or allow them to 
put the property back to the originating lender. 

9. Do state laws that give State authorities a first priority 
lien — or "superlien" — to secure the State's recoupment 
of hazardous substance cleanup costs create risks of loss 
to lenders that exceed the risks of lender liability under 
the Federal and State Superfund laws? Is this the case 
for those lenders that have a substantial aggregate loan 
volume secured by assets in "superlien" States? 

9. ABA believes that federal law could be interpreted so as 
to permit a superlien for federal government cleanup so 
the liability between state and Federal law is not the 

ma] or Issue. 

10. If S. 2827 were enacted into law, how would lenders 

that have Instituted careful environmental risk assessment 
procedures revise those procedures in undertaking their 
loan underwriting, monitoring and collection activities? 

10. It should not affect business practices of lenders. 
Lenders are already concerned about the borrower's 
ability to repay, the value of the collateral, and the 
priority of their security interest. This bill would 
simply protect against the last, and least quantifiable, 
risk of lender liability. There had been little 
likelihood EPA will issue such guidance but, recent 
testimony before the House Energy and Commerce Committee 
by EPA gives us hope that some guidance might be 
f orthcom ing ■ 
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HESPCNSE 10 1RITIB1 QJESTICNS OF SENATOR GAKN FiUU 
CHARIJCS M. MTTSCHOW 



Mr. Strode testified that under the CBRCU liability 
schema, lending institutions generally are not liable 
parties. He noted that the "innocent landowner" defense 
vie added during the reauthorization process. In the 
course of the hearing, Mr. strode cons it ted to work with 
affected parties to clarify the applicability of the 
"innocent landowner" defense. 

Mr. strock also indicated the EPA'e Intent to issue 

guidance on the definition of "participating in the 
management of a facility" under the secured creditor 
exemption definition of "owner or operator". 

'What guidance would banks need in these tow areas to avoid 
the potential liabilities raised in your testimony? If 
such guidance were given by the EPA on CERCIA, to what 
extent would that solve the problems discussed at the 
hearing? would legislation still be needed? If so, in 
what areas? 

ABA is pleased that Mr. Strock, on August 2, told the 

House Energy and Commerce Subcommittee that EPA recognizes 
the concerns of lenders and will rapidly issue rules and 
guidance on the secured creditor exemptions as well as 
defining "participating in the management of a facility." 

While this is a major breakthrough, it is imperative that 
the Committee understand that any EPA guidance will not 
affect third-party suits, thus legislation is mandatory. 

Banks need to be able to able take steps to protect a 
security interest such as monitoring the borrower s 
business activities and assets without concern for 
incurring environmental liability. Similarly, banks need 
to be able to protect their collateral without fear of 
becoming an "operator." We believe that legislation is 
needed to clarify the current state of the law as the 
court decisions have strayed too far form the legislative 
intent of the drafters of CERCLA. In particular, the 
secured creditor exemption definition of "owner or 
operator" must be clarified to exclude lenders and 
corporate fiduciaries from liability. 

Mr. Roberts expressed concern at the hearing that lenders 
would not have sufficient incentives to undertake 
environmental due diligence prior to making a loan if they 
did not face potential liability for cleanup under 
Superfund. For example, Mr. Roberts testified that 
primary lenders would have little incentive to guard 
against major liabilities affecting wither the borrower or 
the collateral because many loans are resold on the 
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secondary market. Do you agree with Mr. Roberts, either 

about the impact of th secondary market or on the 
existence of economic incentives generally? If S. 2827 
were to become law, leaving aside the requirement that 
such audits be done , what would be the economic incentives 
for lenders to continue to conduct environmental audits? 

Mr. Roberts' testimony was misguided. The majority 
of small businesses do not last longer than 5 years and 
40% of those businesses fail. Therefore, since most are 
collateralized by real estate, any prudent lender would be 
taking a great chance by not performing due diligence in 
the form of environmental audits. 

Economic incentives for lenders will continue to exist 
first and foremost, because the existence of contamination 
requiring clean up imposes financial liability on 
borrowers which might threaten their ability to repay 
their obligations to a lender. Second, the existence of 
an environmental condition upon the premises mortgage to a 
lender would chill the market value of the collateral in 
the event of foreclosure, thus providing further economic 
incentives Moreover, If lenders are unable to maximize 
the value of their collateral because of the potential 
environmental condition of the premises, lenders will 
continue to require borrowers to provide evidence 
substantiated through environmental audits that the 
premises have no environmental liabilities. 

As you are aware, the Office of Thrift Supervision has 
issued supervisory guidance to thrifts on evaluating 
environmental risks. What would your comments be if 
similar guidelines were to be made applicable to banks? 



Individual banks can and should be able to evaluate the 
effect that specific environmental liabilities would have 
in connection with a potential loan transaction in the 
same fashion as they would consider any other liability 
affecting the borrower or the collateral Once the 
liability is quantified, the lender can evaluate the 
credit of the borrower in light of such liability 
Guidance is needed, however, in the ways that the lender 
monitors the loan during its term, how the lender may 
involve itself in the business of the borrower and how the 
lander way protect its collateral in order to protect 
itself from incurring uncertain environmental liabilities. 
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HESPONSE TO WRITTEN QUESTIONS OF SENATOR HEINZ FROM 
CHARLES M. MITSCHOW 



A. 1. (a) Marina Midland BanXs, Inc. and It* subsidiaries 
and affiliates ("Marine") requires an environmental audit ba 
performed for all loans principally secured by an interest in 
commercial real property, to borrowers in certain specific 
Industry codes and loans secured by an interest in equipment of 
inventory which nay have hazardous significance. 

Q. l. (b) Do you request the environmental audit? 

A. 1. (b) For loane within the above referenced categories, 
the performance of an environmental audit acceptable to Marine is 
node a condition to the loan commitment. 

i environmental audit to 

A. !• (c) Marina requires the environmental consulting 
firm to (1) perform an on-site inspection, (ii) to review the 
-past history of the site end its uses, (ill) to review the 
records of the united States Environmental Protection Agency and 
the New YorX State Department of Environmental conservation, or 
other applicable state or local municipal agencies, to determine 
whether the site or an adjacent site has a record of 
environmental contamination or is listed in the CERCLIS list, and 
(iv) to report to Marine on the environmental condition of the 
site confirming the absence of or quantifying the limitations of 
potential environmental liabilities associated with the site or 
recommending further environmental sampling to confirm the 
absence of or to quantify the potential environmental liabilities 
associated with the site. 



A. 1. (d) No. At this point In time, if the environmental 
audit discloses a potential environmental liability that would 
rise to the level where we felt wa could only protect ourselves 
by requiring environmental insurance, we probably would not make 
the loan. It is our understanding that the high cost of 
liability and property damage insurance covering environmental 
liability is prohibitive for most of our borrowers. 
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A, Z. (a) Yes. our loan documentation contain* 
environmental covenant*, warranties and indemnification 
provisions. 

Q. 2. (b) Do you require separate environmental 
indemnities? 

A. 2. (b) HO. Although outside counsel has in bob* 
instances recommended the use of separata environmental 
indemnities and outside counsel nay in lte discretion, request 
the execution of same as a condition to closing the loan, our 
environmental policy does not provide for a document, separate 
from the loan security documents, which contains an environmental 
indemnification. 

Q. 2, (c) Do you require periodic audits? At whose 

expense? 

A. 2. (c) Yes. All loan renewals, particularly five year 
tarn loan renewals, require an environmental audit be performed 
at the expense of the borrower. In addition, our loan 
documentation contains covenants which would allow Harlne to 
request periodic audits when Marine deems it necessary, also at 
the expense of the Borrower 



A. 3. Certain divisions of the bank require updates every 9 
years for All loans in which .an environmental audit was initially 
performed as a condition of closing. Otherwise, unless a 
specific enviornmental liability is brought to our attention we 
do not perform periodic environmental audits to administer the 
performing loan. In all cases Marine's loan documentation 
requires ths borrower to advise Marine of any release of a 
hazardous substance on or near the site and of any notice 
violation received by the borrower from a regulatory agency. 



A. 4. In administering a non -performing loan , an in-depth 
environmental audit Is performed prior to commencing an action ii 
foreclosure. 

Q. 5. During foreclosure and liquidation, do you normally 
remove collateral from the site? is It sold? What steps are 
taken to secure collateral? 
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A. 3. During foreclosure and liquidation, collateral is 
generally sold on site if commercially reasonable to do so. The 
only tine collateral would be removed from the site for sale is 
when there is insufficient collateral to justify a sale on site 
or such removal Is otherwise necessary to conduct * commerc ially 
reasonable sale in which case the collateral nay be sold off-site 
with other collateral or if we cannot obtain permission to hold 
the sale on -Bite for instance, if a landlord will not consent. 
-Generally, to secure collateral, Marine to the extent permitted 
under law and its agreements, has the locks to the premises 
changed, maintains the utility service, hires security guards, 
and prohibits the forcer owner from accsss to the site. 

Q. 6, The "innocent landowner" provisions were added to 
Superfund in 198S to create incentives for the conduct Of 
environmental audits at the time of real estate transfers. Does 
anyone think this incentive should not exist? What would happen 
to this incentive if the lending community were exempted from 
liability? Why shouldn t the lending community put its weight 
behind such an incentive? 

A. 6. Marine agrees that the incentives created by the 

"innocent landowner" provisions are valid, however, the case law 
interpreting the statutory scheme has effectively taken this 
defense away from prudent lenders acting without culpability who 
may incur clean-up liability far in excess of the amount of the 
loan transaction. In particular, the decision in the F leet 
racfrprs case has imposed operator liability upon a lender who was 
not proven to be the actual operator of a facility, on the One 
hand, the statutory scheme protects a lender who does not operate 
a facility and on the other hand, the case law imposes operator 
liability upon a lender if it oould have influenced the 
facility's treatment of hazardous substances which necessitates 
the Inference that the lender, to protect itself, must become 
actively involved in the day to day business operations of the 
facility in order to determine whether the facility is in 
compliance with environmental laws. Lenders do not have the 
expertise to perform this policing function and we do not feel 
that the drafters of Cercia intended lenders to assume thie role. 
Even if the lending community is exempted from liability of the 
type imposed by riqqt fa ctors ■ there would continue to be 
incentives for the lending community to investigate the 
environmental condition of the site prior to entering Into the 
loan transaction without the responsibility to police the 
environmental condition of the site throughout the loan term. 
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ENVIRONMENTAL DEFENSE FUND 



1201) J87-3JOO 



September 5, 1990 



Nmio njJ H«d qutt tcrt 
257 Pirk Avenue South 
New York, NY 1D01D 
(212) 50S-2100 

1401 Arapahoe Avenue 
Boulder, CO 80302 
(303) 440-4901 

965) College Avenue 
OaUind, CA 94*18 
(41!) 658-8008 



Honorable Donald W. Riegle, Jr. 

Chairman 

Coaaittoa on Banking, Housing, and Urban Affaire 

United States Senate 
Washington, D.C. 20S10 

Honorable Jake cam 

Ranking Minority Member 

connittoo on Banking, Housing and Urban Affair* 

United States Senate 

Washington, D.C. 20510 



Re: 



S. 2827 



Dear Chairman Riegle and Senator Gam: 

The Environmont.nl Defense Fund was pleased 
to participate in the Committee's hearing on 
July 19, 1990, to review the impact of S. 2827 
on lender liability under the Superfund lav. 

Chairman Biegla and Senator Gam expressed 
an interest in EDF's responses to a number of 
specific written questions following that 
hearing. Enclosed please find our reply to 
those questions. 

If the Committee needs further assistance 
on this important environmental issue, please do 
': hesitate to call on us. 




128 Ens! Hlrgell Strew 
Rjltilh, NC 27601 
1919) 121.7793 
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secondary lndin would not bo liable under Suparfund. 

Q.3. You testified ■■ follows: 

Given che protections afforded go v ernmental agenda* undar current lav, 
It 1« no surprise '.!■...'. the KFA haa mtvej; nawd tba RTC or FDIC aa a 
potentially responsible party in any Suparfund action. Indeed, It la 
difficult to imagine a scenario In which thaaa agencies could he liable under 
Suparfund. unless thay act imprudently with respect to the property they 
currently own or operate. 

* FDIC at the July 19 hosting altar your vlawa on this 

Could you explain mora fully the reesons for your vlawa on thla point? Alao, 
do your vlawa apply aa wall to transactions in which the FDIC or the RTC 
acting In lea corporate <1 a. non- custodial) capacity acquires a contaminated 
or potentially contaminated asset? 

A. 3. the testimony of the FDIC at the July 19 hearing in no way altered our 
vlawa on thla point. FDIC Barely raised the specter of potential 
liability in order to seek a total exemption froa liability. In chair 
capacity as governmental entltiea, the FDIC and the RTC are clearly protected 
under currant Suparfund law, Section 101(35>(A)U1>. 

Aa to their r .-::■■ -..:'■■: capacity, FISBEA Title II, Sec. 217(d)<3) states 
as a corporation, shall have all tba rights of the 

tceiver with respect to any liability assumed. Thus, 
i between the RTC as receiver and the RTC aa a corporation do not 
altar the llsbillty protections ef forded under Superfund. Along with the 
liability protection granted to eonaervatora In Sac. 606 of FIRREA, this saana 
to provide comprehensive protection. 

Certainly thaaa two agencies should not be hampered by liability while 
engaged in the crucial business of managing failed thrifts and banks, but 
there la little need fur an amendment when current law already provides the 
nacasaary protection froa liability. 

Q.4. what peaalble alternatives to the currant reliance upon 
of private parties to help fund the clean-up of hassrdous sul 
he able to support? 

A. 4. Suparfund in Its present form provides tba bast system i 
ensure that property contaminated by hazardous substances la 
that activities Involving harardoua substances a 
■mid the releaae of such substances into the en 
consider alternative forms of liability 

It should alao be noted that lenders ere held to a strict liability 
standard only If they participate in tba management of the borrower. If they 
acquire contaminated property through foreclosure, they can invoke the 
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QUESTIONS FOR UILLIAK J. ROBERTS 
MOM SEKATOR CASH 
, JOU 19, 1990 

Q.l. What 1* the fe.sibl.Hty of adjusting iitu or fees 
liabilities that vara not discoverable or quantifiable 
at tha tine of underwriting tha loan! In particular 
institution* appropriately "cost" rlaka that night f 
tha loan* Involved? 

A.l. Assessing potential liabilities which remain undiscovered or 
unquxntified after due diligence has been performed Is, of course, uncertain 
at best: but It Is Important to renenber that present, las does not create 
liability for -undiscoverabla' rlaka under Section 101(35)(A) of CERCLA. If a 
risk la unknown and unknowable to the lander, the lender can invoke the 
Innocent landowner defense and eicape liability. 

Difficulties in quantifying environmental risk ara at least partly due to 
the comparatively new and evolving method* upon which due diligence is basad. 
Tha American Society of Testing and Katariala is preaently engaged in 
developing standards for conducting environmental audita, which will go a long 
way towards simplifying tha taak of environmental due diligence, and tasting 
techniques can be expected to Improve constantly. The beat way to "coat" 
potentially high rlaka la to minimize the chance of liability actually 
attaching through proper due diligence and careful adherence to EPA guidelines 
on permissible involvement in management during work-out. 

Q.2. You testified that if S. 2827 ware to become law, prleary lenders would 
have little incentive to guard against major liabilities affecting either the 
borrower or the collateral because many loan* ara resold on tha secondary 
market. Your testimony assumes, among other thing*, that the secondary 

agreements that would be applicable in the event of losses associated with 
environmental risk*. Pleaae supply for the record the Information on which 
thia assertion ia baaed. Pleaae include in your response and explanation of 
why you believe that tha secondary markets have not or would not act to 
require the originator* to bear losses if loan* purchased were not a* 



A. 2. First of all, It 1* important to understand that a warranty imposed by a 
secondary lender will not protect the secondary lander from liability under 
Superfund; Section 107 (e)(1) disallows any agreement which shifts liability 
from a potentially responsible party. Evan if a warranty ware used by the 
secondary lender to ensure reimbursement of cleanup costs by tha prlaary 
lender, the benefit of the exemption for a primary lender would be affectively 
loat whenever a loan was resold with such warranties. The primary lender 
could be liable for cleanup costs through a contribution claim by secondary 
lenders, rather than directly from EPA or state enforcement official*. 
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If the exemption from liability afforded In 5. 2827 were extended to 
secondary landers, then Superfund liability would be a concern only If It 
affectad the borrower's ability to repay the loan. I.e., It would be treated 
the aaae aa any other type of potential liability affecting the borrower. In 
that case neither lender would have any incentive to undertake sore than a 
rudimentary investigation of environmental risk, he only the wist egregious 
releasaa would represent a potential difficulty. 

After surveying a number of sources, EDF has found no examples of 
secondary landers who currently require environmental warranties from their 
primary lenders. It would seem an unecassary complication to Incorporate a 
warranty scheme Into loan reselling, especially when such a scheme is likely 
to have negative effects on both protecting lenders from liability and 
maintaining Incentives to conduct responsible environmental due diligence. 

Q.3. In your testimony, you questioned the enforceability of the due diligence 
requirements in S. 2B27, As ymi know, S. 2S27 amends the Federal Deposit 
Insurance Act which give* the federal banking agencies exteneive supervisory 
and enforcement powers. For example, parties that violate laws, rules, or 
written agreements are subject to civil penaltias that may go as high as SI 
million per day. Moreover, any action that constitutes an unsafe or unsound 
banking practice is subject to sanctions, even If no rule or order is 
violated. Lenders who are not under the banking agencies do not even come 
within the scope of the bill at all unless they comply with the environmental 
due diligence requirements. Please provide the basis for your view that the 
existing supervisory and enforcement powers would not apply to environmental 
due diligence required by Che appropriate regulator. 

A. 3. It is not the ability of the Federal banking agencies to bring strong 
enforcement mechanisms to bear that is questioned, but their ability to apply 
them to all loan situations and to vigorously enforce them, given their many 
priorities. It Is not at all claar whetha 
Jurisdiction over several of Che flduciarl 
mortgage lenders, trustee* and executor*. 

It is likewise uncertain what legal fore* the due diligence requirements 
mandated by S. 2827 would have. The language of Sec. IS (e) of the proposed 
amendment states that the banking agencies shall "develop and implement 
adequate procedures to evaluate potential environmental risks." Such 

the Federal Deposit Insurance Act and may not be considered by those agencies 

Finally, the Committee should consider the added workload careful 

Considering the vast number of loans with potential environmental liability 
which are made each year, the task of ensuring a high level of compliance by 
lenders will be highly unlikely. To place this task with the federal banking 
agencies at a time when their resources are being stretched to the limits with 
the S & L crisis not only creates a further aource of strein, but threatens to 
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result Id an Imtuf fie lent supervision and enforcement program being brought 
against lenders and a depleted ability of Che agendas to perform their other 
primary responsibilities. 

Q.ft. Vou also indicnifd your concern about whether the banking agencies vere 
the appropriate) parties to develop the procedures for the due diligence 
required as part of the lender's loan underwriting At the hearing you 
indicated that you were familiar with the supervisory bulletin from the Office 
of Thrift Supervision. Do you believe that the underwriting standards sst 
forth In that bulletin ar« appropriate? What changes or revisions would you 
recommend for tha environmental due diligence lenders would ba required to 

A. A. Having the federal banking aganciaa develop a complete set of due 
diligence procedural In addition to EPA' s current guidelines would only be 
redundant. The £PA la already working with the banking community to clarify 
and improve on its existing guidelines, and these should be suffiently clear 
so that no additions will be needed. We believe that the standards set forth 
In OTS Thrift Bulletin IS seeai to be concerned sure with the specific 
procedures which banks Bight adopt in order to net due diligence 
requirements. As such, it seeas a worthwhile supplement to EPA guidance. 

Q.5. If • lander has undertaken an environmental audit before staking tha loan, 

(or aecapta a dead in lieu of foreclosure) after tha borrowers default, do you 
believe that tha Innocent landowner defense In CtKCLA should ba available to 

the lender? 

A.S. If the lender In this situation has undertaken sufficient due diligence, 

no liability should attach for a release which the lender had no reason to 
know of The question is whether -sufficent due diligence' requires only an 
audit prior to the signing of the loan, or whether ongoing inspections 
throughout the period the loan is held are necessery. This appears to be a 
procedural question rather than a substantive one. OTS Thrift Bulletin 16 
suggests in number 3 of the section titled Purpose of Environmental Risk 
Policy that ongoing property inspections and monitoring are needed, but this 
Buy depend on the circumstances of the individual loan. Over claw, this 
question con be settled to a high degree of certainty without any recourse to 
modifying the innocent landowner defense itself. 

Q.6. In your testimony you give the example of a bank purchasing a hazardous 
waste transportation company which hauls waste from generators to dumpaltas. 
Under what clrcuastancas would this ba a legally permissible acquisition and 
operation for a bank in light of tha restrictions in the Bank Holding Company 
Act the National Banking Act, and fadaral banking regulations limiting 
non- banking activities? 

A. 6. Such provision* do provide restrictions en tha activities of certain 
banks, but S. 2827 alao provide* an exemption for any 'mortgage lender,* which 
1* defined in Section 33. (e)(2) a* "a person who 1* regularly engaged In the 
business of Baking extensions of credit secured, in whole or in part, by real 



z fiC byGoo^Ie 



This deflnit 



sppears Co include . 
of the laws and reg> 
language of the axemp 
lduciery capacity, ■ w 

It Is unclear whether 
y to all of these alt 
he fact what potancia 
allow a polluter to t 



wide range of lenders 



i on banking 

:oabinatiom nay be 
;a of thesa definLtl 



Q.7. In the hearing, you Indie, 
loopholes through which they c 
hearing, I agree conpletely th 
the currant language achieves 
apeeiflc language directed at 



uld avoid liability. 



ting t 



A. 7. The fairly wide definitions mentioned In Answei 
loopholes already in S. 2B27. Although so» of the, 
narrowed, we believe that the strict liability stain 

for an entire class of potential defendants, such si 
susceptible to overinc! 



defens 



. first 



and aobiguiti^ 



i provisions could be 
nd of CERCLA depends on 
:o create a 'safe harbor 

banks, is Inherently 
it loopholes is sinply n 

strengthen the existing 
i which have developed 



zecbyGOO^Ie 
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TO: Ed Hal. 

FROM: Hare Freedman, Associated Builders and Contractor! 

RE: statement to be inserted into record 

DATE: July IS, 1990 

Enclosed is ADC's written statement to be inserted in the 
record for the hearing on lender liability scheduled for 
tomorrow, July 19. He will not be presenting a witness, this in 
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Statement of 

Associated Builders 

and Contractors 

THE IMPACT OP LENDER ENVIRONMENTAL LIABILITY 



I FINANCING 

submitted to 

BANKING, HOUSING, AND URBUf AFFAIRS COMMITTEE 

UNITED STATES SENATE 

JULY IS, 1990 

Spoaklng for tho Morlt Shop 
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Associated Builders and contractors (ABC) presents this 
statement to discuss its concerns not just'for the financial 
community but for a segment of the small business community which 
depends greatly on reasonable access to capital financing — the 
small businessmen and women who are builders and contractors. 

Contractors are second tier players in this problem but ace 
clearly affected nonetheless. When environmental problems arise 
with regard to a commercial site and the financing falls apart, 
can't be obtained or is rescinded, more than the lender, buyer 
and seller are affected. Often the contractor who has agreed to 
build the project for the buyer or developer also loses. And, 
unfortunately it is often the contractor who loses the most. 

The following scenarios will help Illustrate the dimensions 
of this problem as it relates to contractors 

A developer may wish to purchase a piece of property for 
development as a small industrial park or retail strip center. 
The developer will sign a purchase agreement with the seller and 
will obtain a financing commitment from a lending institution to 
finance the construction of the project. The permanent financing 
on the construction has not yet closed; among other things the 
permanent financing is conditioned on the receipt of a favorable 
environmental assessment. 

In the meantime, the developer contracts with a general 
contractor for the construction of the buildings and site 
preparation. In the real world, the contractor is often 
requested or pressured by the developer to begin construction 
prior to the final approval of the construction loan. Most 
contracting jobs have tight time schedules, often with penalty 
clauses for missed deadlines. Construction projects are very 
time sensitive and usually very competitive. Should the 
contractor decline to begin the work prior to the construction 
loan being closed, he will find his job in the hands of his 
competitor . 

So the contractor begins work, dedicates his time and 
resources and enters into contracts with his subcontractors. In 
some cases he may need to secure financing for extra equipment or 
supplies as well. Then the environmental assessment report is 
returned and it reveals that a very small portion of the property 
was once contaminated with PCBs. Although the dump site has been 
cleaned up the lender refuses to proceed with the loan because 
of his concern for CERCLA or RCRA liability. PCBs are an obvious 
case of an environmental hazard, however, lenders have been known 
to pull out for less severe reasons such as a leaking underground 
storage tank and concerns over the handling of waste oil- 
While environmental assessments are becoming commonplace, 
indeed most attorneys routinely recommend that their clients 
involved in land transactions have them done, the consequences of 
these studies and the conclusions being drawn from them are a 
serious issue. Banks and other lenders are making prudent 
decisions in not proceeding with loans which might expose them to 
CERCLA or RCRA liability. Unfortunately, the bottom line is that 



z fiC byGoo^Ie 



construction and other email businesses in general are denied the 
necessary capital. 

The result of all this is that the owner in the above 
scenario now has no money to pay the contractor The contractor 
thus becomes the biggest loser. He loses the profits on the job 
and, because he dedicated resources, he must absorb all 
construction costs and the loss of any other funds invested 
outright. He now has no place to turn until another job cones 
along. Equally significant, his employees have no work and his 
subcontractors and their employees have no work. Furthermore if 
the owner was a small business, perhaps an operator of gas 
stations or a dry cleaner seeking to expand, their business Is 
curtailed as well. Because contracts have been signed, potential 
for litigation is great and additional dollars are spent either 
attempting to negotiate a settlement or in arbitration. 

what has just been described is an -actual construction 
industry scenario. It is a tragedy not only for the lender and 
borrower, but obviously for the small business contractor, his 
employees and their families 

Current legal interpretations of CERCIA on the lender 
liability issue have placed the lender in the position of the 
owner. ABC believes this is wrong. Ho commercial lender wants 
to be an owner. More importantly, no owner wants his lender to 
run his business for him. CERCIA, however, has put the lender in 
the untenable position of being liable for his customer's 
hazardous waste practices and other environmentally sensitive 
practices The lender becomes at a minimum, much more cautious 
and conservative in his lending. This results in the cost of a 
typical financing being increased as much as SlO 000 or more [the 
bankers do not absorb the cost of the environmental assessments). 
This may result in closings being delayed or cancelled with the 
ripple effect hitting the contractors. 

The need for legislation such as 3. 2827 and S. 2319 and 
H.R. 4494, has been brought home by a recent decision a case of 
first impression from the Eleventh Circuit Court of Appeals The 
opinion in the Fleet Factors case held that a lender was liable 
under CERCLA because of the lender's participation in the 
financial management of the facility to a degree which indicated 
the lender's capacity to influence the owner's treatment of 
hazardous waste. In other words, if a lender participates in the 
financial — as opposed to operational — management of a facility to 
the extent that it could affect hazardous waste disposal 
decisions there may be liability to the lender. Thus, the lender 
with the mere authority to influence a decision regarding waste 
can now be held strictly liable under CERCLA. In real terms this 
means every lender can be liable as they can always use that 
leverage to direct or influence the activities of the borrower. 

This decision has sent tremors through the financial 
community. It will not only tighten credit availability for 
developers and contractors and other small businesses but it 
will make what credit will be available mi 

ABC supports these efforts to bring i 
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reasonableness to this issue. S. 2827 and 6. 2319 and H.R. 4494 
are sound pieces of legislation. They are reasoned approach* to 
■ ■ ■ of a difficult problea which affects snail 
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Testimony by the Bank Lessors Group 

on S. 2827 

Submitted to the 

Committee on Banking, Housing, 

and Urban Affairs 

U.S. sanata 

July 19, 1990 

The Bank Lessors Group is an ad hoc. group of bank 
affiliated leasing companies that was formed to Monitor 
legislative and regulatory developments affecting 
leasing activities of federally regulated banking 
organizations. 

The Bank Lessors Group is pleased to submit this 
written testimony in support of Subtitle B of S. 2827 
introduced by Senator Garn to clarify that financial 
institutions whose activities do not cause or contribute 
to environmental contamination are exempt from liability 
under federal and state environmental hazard laws, 
including the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 ("CERCLA") . The 
Bank Lessors Group commands the committee on Banking, 



The Bank Lessors Group includes leasing companies 
affiliated with the following banks Bank of Haw York, 
Bank of Tokyo, Chase Manhattan Bank, H.A., Citibank, 
K.A., Continental Bank, H.A., First National Bank of 
Boston Hellon Bank, N.A., NCNB Texas National Bank, 
Pittsburgh National Bank, Security Pacific Rational 
Bank, U.S. National Bank of Oregon. 
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Housing, and Urban Affairs for holding hearings en this 
important legislation. 

S. 2B27 would ■pacifically exempt depository 
institutions and their affiliates from CERCIA liability 
resulting fro* the acts of othars in connection with 
certain commercial lending, trust, and leasing 
activities. The Bank Lessors Group strongly supports 
this legislation as necessary to clarify the exempt 
status of federally regulated depository institutions in 
connection with their passive financing activities in 
accordance with the original intent of Congress in 
enacting CERCIA. 

The Bank Lessors Group particularly supports the 
provision in 8. 3627 that would clarify the exempt 
etatus of bank affiliated leasing companies that hold 
title to property in connection with a lease subject to 
regulation by federal or state banking authorities. 
Although the legislative history of CERCIA demonstrates 
that such lease financing activities were Intended to be 
exempt under CERCIA, recent court decisions and actions 
by the Environmental Protection Agency have raised 
considerable doubt as to whether such activities are 
protected in fact. 

Under some interpretations of the law, bank 
leasing companies may be exposed to significant 
potential liability under CERCIA ae a result of holding 
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title to property and equipment solely for the purpoaa 
of financing tha acquisition and use of such property 
and equipment by third party laasaaa. in tha attachad 
appendix, we review tha ralavant caaa law undar which 
bank leasing eoapaniaa hava become vulnerable to CERCIA 
liability for tha acta of thair laasaaa or others. 

A laasa is regarded as tha functional equivalent 
of a loan for purposas of tha federal banking laws 
regulating bank lending activities. 3 In a typical lease 
financing, tha cuatomar will select specific proparty or 
aquipaant for use in its business operations. For tax 
and other buainaaa reasons, the customer May choose to 
acquire tha proparty by leasing it rather than 
purchasing it. Aa a Beans of financing tha acquisition 
of tha proparty for lease, the cuatoaer will request a 
bank to purchase tha proparty and laaaa the proparty to 
tha cuatomar. In other oases, tha customer may wlah to 
engage in a sale and laasa back of existing assets in 
order to raise additional funds for working capital and 
will request bank lease financing. 

In order to achieve the desired tax and other 
benefits of the transaction, tha bank will hold tltla to 
tha property but, during tha tern of tha lease, as in a 
landing transaction, will not possess or hava any other 

3 SSI 12 C.F.R. 7.3400(g)! 12 U.8.C. 64, 371c. 
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interest In the property other than aa collateral. Th« 
leeaaa typically will oparata, manage, maintain, 
posaeea, and inaura tba property aa if it vara tha owner 
of tba proparty. Indeed, undar fadaral banking lava, 
bank laaaing ooapaniea aay not oparata or manage laaaad 
proparty and ara prohibitad from providing any 
maintenance, aarvicing, or insuranca of laaaad proparty 
during tha laaaa tan. Sac 12 C.F.R. 7.3400 and 
12 C.F.R. 225.23(b)(5). 

Bank laaaora typically will aaak to protect tba 
valua of tha collataral to which thay hold titla, aa 
wall aa guard againat CERCIA liability, by ualng tha 
■ame precautionary taating, evaluation, rapraaantationa 
and warranties, monitoring, and inapaotion reguiremante 
which may ba reguirad of a borrower by a landar. 
nevertheless, thara ia no aaauranca to tba laaaor that 
contamination of equipment or a facility aay not ba 
overlooked or concealed. 

Although laaaing coapaniaa aay ba aligibla in 
acme circumstances for tha "innocent landownar" 
exemption undar CERCIA, that axaaption haa baan vary 
narrowly eonatruad in tha caaa law to data and doaa not 
apply to laaaaa of personal, aa oppoaad to raal, 
proparty. Moreover, whila a bank laaaor certainly 
should ba antitlad to tha "security interest" axaaption 
undar CERCIA bacauaa it holda titla to laaaad proparty 
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primarily to secure its interest in the property, the 
courts to data have not recognized this exemption for 
leaning activities under CERCIA, and the Environmental 
Protection Agency has argued strenuously for a vary 
narrow reading of the "security interest" exemption. 
Thus, bank lessors say be exposed to significant 
potential CERCIA liability If Congress does not act to 
clarify the law. 

The Rouse Snail Business Committee has heard 
dramatic and convincing evidence that bank lenders nay 
be unwilling to provide financing to small businesses 
located In areas where a possibility of hazardous waste 
contamination exists or Bay be reluctant to lend to 
saall businesses to finance industrial facilities due to 
potential CERCIA liability. For many of the sane 
reasons, bank leasing companies are becoming unwilling 
or reluctant to provide lease financing to certain types 
of lessees or for certain types of property and 
equipment without clear CERCIA protection. 

Lease financing has become a major substitute for 
commercial lending during the past twenty years and Is 
an increasingly important part of the business of 
banking. The leasing industry accounts for almost ona 
third of all capital investment In the United States 
each year. Here new equipment is financed in the united 
States through leasing than through any other financing 
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■•arw except the bond market. In 1989, approximately 
$130 billion in new equipment was financed by leasing 
transactions. Bank lsasing companies acted as lessors 
in approximately 30 percent of these transactions. 

The threat of substantial and unpredictable 
liability under CERCIA not only inhibits bank lsasing 
transactions with certain classes of customers but also 
poses increased risk of loss to the federal deposit 
insurance system. A bank lsasing company that incurred 
major CERCIA clean-up costs could ba forced to look to 
its parent bank or bank holding company for funds to pay 
the liability, thereby weakening the entire banking 
organization and increasing the potential liability to 
the federal insurance fund. The amount of CERCIA costs 
imposed on a leasing company would net be limited by the 
company's sizs or the amount of the lease by which it 
acquired ownership to the contaminated property. 

The legislative history of CERCIA indicates that 

Congress intended to provide an exemption for lease 

financing activities. The definition of "owner" was 

stated to exclude persons possessing indicia of 

ownership in connection with a leasing transaction! 

Owner . . . doss not include certain 
persons possessing indicia of ownership 
(such as a financial institution) who, 
without participating in the management 
or operation of a . . . facility, hold 
title either In order to secure a loan 
or in connection with a lease financing 
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arrangement under the appropriate 
banking laws. For example, a financial 
institution which held title primarily 
to secure a loan but also received tax 
benefits as a rssult of holding title 
would not be an "owner" as long as it 
did not participate in the Management 
or operations of the . . . facility. 
(Emphasis added.) 

1980 D.S. Coda Cong, fi Ad. News 6119, 6181-82, quoting 

from H. Rap. No. 96-172, 96th Cong., 2d Bass. 36-37 

(1980) . Nevertheless, leasing companies have bsen 

identified by the Environmental Protection Agency as 

potentially liable parties under CSKCLA for 

environmental clean-up costs where the lessor apparently 

had no rola in the operation, management, or supervision 

of the leased property or equipment, gee. Voluntary 

Purchasing Croupe Ina. v. EE&, 889 F.2d 1380 (5th Cir. 

1989) . 

Congress recognised the limited role that lessors 

play in financing equipment and other property when it 

exempted them from liability in connection with nuclear 

incidents in the Price Anderson Amendments Act of 1988. 

That Act provides that 

Mo parson under a bona fide lease [of a 
nuclear facility] . . . shall be liable 
by reason of an interest as lessor 
. . . for any legal liability arising 
out of or resulting from a nuclsar 
incident resulting from such facility 
unless such facility is in the actual 
possession and control of such parson 
at the time of the nuclear 
incident .... 
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42 U.S.C. 2210. For the mm reasons that Congress 
exempted leasing conpani.es from liability under the 
Price Anderson Act, such companies: should be unapt 
under CERCLA. 

8. 2627 would relieve bank leasing companies and 
other depository institutions from exposure to 
unwarranted CXRCLA liability without lowering overall 
environmental protection standards. Leasing companies 
will continue to require lessees to observe strict 
precautionary measures to avoid environmental 'hazards in 
order to protect the underlying collateral to which they 
hold title. By making borrowers and lessees bear the 
financial burden of CERCLA liability rather than sharing 
such liability with an innocent "deep pocket" financial 
institution, S. 2827 will increase the Incentives for 
borrowers end lessees to employ better safeguards in 
their handling of toxic materials. 

Moreover, 6. 2827 would protect bank leasing 
companies only if they are not responsible for causing 
or contributing to environmental contamination. If a 
bank leasing company is found to have caused or 
contributed to contamination subject to cercia clean-up, 
it will not be relieved of CERCLA liability under the 
bill. Bank leasing companies, as other exempt lending 
institutions, would continue to bear the cost of CERCLA 
clean-ups for which they are responsible. 
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Based on the foregoing, the Bank Lessors Group 
strongly aupporta Subtitle B of S. 2837 aa nacaaaary to 
clarify the proteoted status of bank-af filiated leasing 
companies by providing a clear exemption from CERCIA for 
such companies that do not causa or contribute to CERCLA 
contamination but merely act aa passive financiers. 
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Whan Congress enacted tit* Comprehensive 

Environmental Response, Compensation, and Liability Act 

of 1980 ("CEBCU"), it included an exemption to protect 

certain lending institution* froa liability for the 

action* of thair borrowers. Normally, under CERCIA, any 

owner or operator of a facility froa which thara has 

bean a release or threatened release of a hsiardous 

substance say be held jointly and severally liable for 

the costs of responding to the release. However, CERCU 

exempts froa the class of potentially liable owners and 

operators i 

"a person, who, without participating 
in the management of a vessel or 
facility, holds indicia of ownership 

primarily to protect his security 
interest in the vessel or facility." 1 

The legislative history of CERCIA demonstrates 

that Congress Intended this exemption to include bank 

leasing companies. The history states that: 

"[The tare 'owner'] does not include 
certain persons possessing indicia of 
ownership (such as a financial 
institution) who, without participating 
in the management or operation of a 
vessel or facility, hold title either 
in order to secure a loan or 4 n 
connection with a tea se financing 
arrangement under the appropriate 
banXlna lays,, rules, or regulations 

1 CHlCLa | 101(20) (a); 43 D.S.C. 9601(20) (a). 



!y Google 



.... For example a financial 
institution which held title primarily 
to secure a loan but also received tax 
benefits as the result of holding title 
would not be an 'owner' as long as it 
did not participate in the management 
or operation of the vassal or 
facility." 3 

In practice, however, the U.S. Environmental 
Protection Agency ("EPA") has interpreted the secured 
creditor exemption much sore narrowly than Congress 
intended. In response to EPA'a interpretations, a 
number of judicial rulings have failed to give full 
effect to the congressional intent behind the exemption. 
Host significantly, the first federal appellate opinion 
on the secured creditor exemption, the g lut F actors 
decision handed down last month, may prove to have 
greatly eroded the scope of the exemption altogether. 

The effect of the case law to date is to foroe 
commercial lenders and bank lessors to make business 
decisions on the assumption that they are fully at risk 
of superfund liability for the acts of their borrowers 
and lessees. The case law suggests that a secured 
creditor can be confident of avoiding liability only by 
declining to make loans to businesses with environmental 
risks unless the borrower is so large and stable that 
there is no risk of insolvency, or by refusing to assist 



* H. Rep. Ho. 96-172, eetb Cong., 2d Sees. 36 (1900), 
Report of the House Merchant Marine and Fisheries 
Committee. (Emphasis supplied.) 
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a troubled borrower and forfeiting the collateral if the 
borrower slips into bankruptcy. 

The Secured Creditor TffTTtlOT 

The first Major case interpreting the secured 
creditor exemption was United fitatmm v. Mirabila . 3 A 
bank had assigned one of its employees to monitor the 
operations of a facility on which it had a security 
interest after the borrower began to experience 
financial difficulties. There was evidence that the 
bank employee visited the facility frequently, played a 
role in determining the order in which customers' orders 
would be filled, and Insisted on certain manufacturing 
and personnel changes. The .court held that this 
involvement by the bank in the borrower's operation, if 
proven at trial, could constitute "participation in the 
management" of the company, thereby rendering the bank 
Ineligible for the secured creditor exemption and ■ 
potentially liable under CERCU. - 

The Hixnbili holding, however, was not entirely 
unfavorable to secured creditors. The Misafcl ll court, 
while holding that on* bank defendant could be a 
potentially liable party, granted another bank 
defendant's motion for summary judgment. Ins second 
bank had foreclosed on the contaminated property, and 



15 tnvtl. L. Rap. 20,994 (E.D. Pa. 1995). 
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then sight months later ™ without taking legal title ox 
conducting business on the sit* — assigned its bid to a 
third party. The court found that the foreclosure did 
not negate the secured creditor exemption, stating that 
"before a secured creditor . . . nay be held liable, it 
nust at a minimum, participate in the day-to-day 
operational aspects of the site." 4 

The next major case, United States v. Maryland 
Bank & Trust Co, . held that a bank which forecloses on 
property say, as a result of the foreclosure, become 
liable under CERCIA as an owner. Maryland Bank fc Trust 
foreclosed on a piece of property in which it held a 
security interest and then repurchased the sits at the 
foreclosure sale, unbeknownst to the bank, the site had 
been used for haiardous waste disposal prior to the tine 
that the bank took a security interest. At the tine of 
foreclosure, the site was contaminated. The court ruled 

4 Id- et 20,996. In another 1985 decision. In re T.P. 
Long Chemical. Inc. . 45 Bankr. 278 1985} a bankruptcy 
court ruled that the secured creditor exemption 
protected a bank from CERCIA liability in connection 
with buried drums of chemicals on the bankrupt debtor's 
property. The bank held a security interest in all the 
pereonal property of the debtor. It waa later 
discovered that the debtor owned buried drums, thus 
giving the bank a security interest in the drums 
themselves. The court held that the secured creditor 
exemption protected the bank from liability in 
connection with the drums, noting in dicta that the 
exemption would apply even if the bank bad actually 
foreclosed on the drums. 

5 OS F. Supp. 573 (D.C. Hd. 1986). 
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that the bank was liable foe cleanup costs and that the 
secured creditor exemption did not apply. One* a 
■•cured creditor forecloses on property, the court 
ruled, it no longer just has a security interest but 
rather become a full owner of the property. This 
aspect of the Maryland Bank & Trust decision was 
reaffirmed by a Pennsylvania federal district court in 
the 1919 case of fittiflice. v. bfc Eleofa-onlatina and 
Manufacturing Co. . Inc. 6 

The recent esse of united st»t« v. Fleet 
factors . 7 the first reported decision analysing the 
secured creditor exemption by a U.S. court of appeals, 
may feature the most restrictive judicial interpretation 
of the exemption thus far. The Eleventh Circuit held 
that a secured creditor nay incur liability as an 
"owner" under CERCU sisply by participating in ths 
financial management of a facility "to a degree 
indicating a capacity to Influence the corporation's 
treatment of hazardous wastes." 8 Under this tsst, it 
presumably would not be necessary to show that the 
creditor actually did influence the facility's 



732 P. Supp. 556 (W.D. Pa. 1989). 

7 HO. B9-8094 (11th Cir. 1990), 1990 U.S. App. LEXIS 
8266 (slip op. dated Kay 23, 1990, as amended Kay 29, 
1990) . 



1990 U.S. App. LEXIS 8266 at 10. 
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management of hazardous wastes in order to hold It 
liable, bo long as the surrounding circumstances 
indicate that it could have dona so. 

Flaat Factors had held a security interest in a 
textile facility, as well as all of the plant's 
equipment, inventory and fixtures. The textile firm 
ceased operations aftar experiencing financial 
difficulties and began to liquidate its inventory. EPA 
alleged that Fleet actively participated in the 
facility's management during the liquidation stage. 
According to EPA,' Fleet required the plant to obtain 
Fleet's approval prior to shipping goods to customers, 
dictated when and to who* the finished goods should be 
shipped, established prices for excess inventory, 
determined when layoffs should occur, supervised the 
activity of the plant office administrator, received and 
processed employment and tax forms for plant employees, 
and controlled access to the facility. Fleet also 
foreclosed on and contracted for the removal of various 
fixtures, during the course of which fibers were 
released. 

Fleet argued unsuccessfully in the district court 
that it was exempt from CERCLA liability under the 
secured creditor exemption. The appellate court 
affirmed the denial of Fleet's motion for summary 
judgment, finding that the facts alleged by the 
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government, if proved at trial, would demonstrate 
"pervasive, if not complete" involvement by Flaat in the 
financial management of the facility, and would 
conatituta a baaia for CERCIA liability. Although tha 
court raj ao tad tha principle that day-to-day management 
had to be shown to aatablish liability, it indicated 
that theae facta could constitute evidence of day-to-day 
management sufficient to establish Flaat's liability 
•van under the Mlrabile standard. 

However, tha court's opinion suggests that a 
■•cured creditor's involvement in financial management 
may fall far short of Fleet Factors' activities and 
■till trigger CERCIA liability. Tha court indicated 
that it may bs necessary only to show that tha secured 
creditor's involvement with the facility'* management 
was "sufficiently broad to support tha inference that it 
could affect hazardous waata management if it so 
chose." The court, however, did not specify what would 
constitute sufficient involvement to support such an 
inference. In fact, tha court want out of its way to 
eaphaaisa that its decision would not preclude tha 
monitoring of "any aspect of tha debtor's business" or 
involvement in "occasional and discrete financial 



1990 U.S. App. LEXIS S2C6 at 10. 
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decisions relating to the protection of its security 
interest. " 10 

The decision in Fleet Factors underscores the 
need for legislative clarification of the secured 
creditor exemption, since it may be interpreted to leave 
secured lenders broadly at rlek of liability under a 
hypothetical test Involving what the lender "could" have 
done (as opposed to what it did) to "affect" (as opposed 
to control) hazardous waste decisions. 
Application to Banx Lessors 
Hone of the foregoing cases addressed 
specifically the issue of the potential liability of 
leasing companies under CERCIA. However, EPA has 
indicated that it feels free to name equipment lessors 
as potentially responsible parties under CERCLA even 
where their "ownership" interest amounts to nothing sore 
than their status as a passive lessor, in voluntary 
Purchasing Groups v. filiHy, 11 epa apparently made just 

Brief for Appellee at 37-43. 1990 U.S. App. LEXIS 
8266 (Ho. 89-8094). it should be noted that, in the 
Fleet Factors case, EPA had argued for an even sore 
restrictive interpretation of the secured creditor 
exemption than that followed by the court. In its 
appellate brief, EPA had asserted that any advice or 
assistance by a lender to its borrower, regardless of 
whether it Was operational or financial, and even if it 
occurred only in isolated instances, constitutes 
"participation in management" and thus should nullify 
the secured creditor exemption. 
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S89 F.2d 1380 (5th Cir. 1989). 
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this kind of designation of a company that leased 
csrtain equipment to a chemical manufacturer that later 
became insolvent. Tha lessor alleged that it had no 
role in the operation or Management of the facility and 
no financial connection other than the lease financing 
agreement which entitled it to receive, aa its rent, a 
share of any profits produced using the leased 
equipment. In response to EPA* s designation, the 
lessor filed a declaratory judgment action seeking a 
determination that it oould not be liable as a matter of 
law. 

The court, without reaching the merits of the 
equipment lessor's claima, dismissed the declaratory 
judgment case on jurisdictional grounds' because of 
CERClA's prohibition on preenforcement review. The 
court ruled that the lessor's defense could only be 
heard in response to an EPA cost recovery suit, which in 
fact was filed by the Agency ehortly after tha lessor's 
declaratory judgment case was filed. 

Tha paucity of case law dealing Specifically with 
passive lessors does not change, however, the cumulative 
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"processing plant" located at the site, although this 
charge was vehemently denied by the lessor. In any 
event, EPA's claima apparently identified the lessor's 
passive role as "owner" as one basis for liability.' 
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•(tact of the cam that have ba«n decided. Tha 
existing cam dramatically reduce tha effectiveness of 
tha aacurad creditor exemption as a raliabla source of 
protection for financial institutiona. If a landar 
forecloses on contaminated property, it runa a aarioua 
riak of losing its protaction from liability as a 
aacurad craditor. if it attampts to protsct ita 
intarsst by aaaiating a financially troublad borrower in 
plant activities, it risks liability for participation 
in tha operational management of tha facility. If tha 
landar attampts to assist tha borrower in managing its 
account*, it risks liability for participation in tha 
financial managsmsnt of tha facility. 

Under tha ralavant caas law, bank leasing 
companies face potential CERC1A liability aa owners and 
operatore under tha same circumstances aa bank lenders. 
For example, if a bank lessor cancels an equipment or 
real property laass because tha laessa is experiencing 
financial difficulties, it facss the same risks of 
liability as a bank landar which foreclosss on property. 

Bank leasing companies, however, face an 
additional risk of environmental liability which many 
bank lenders may not face. Rather than merely holding a 
security interest, bank lessors are the passive but 
titled owners of the property they lease. Despite the 
legislative history clearly bringing within the i 
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creditor exemption persons posssssing indicia of 
ownership "in connection with a lease financing 
arrangement under the appropriate banking laws," there 
is every reason for bank lessors to consider themselves 
vulnerable under existing case law to possible liability 
for passive ownership. 

It is sometimes posited that bank lessors say 
escape CUtCU liability under the "innocent landowner* 
defense. As noted below, however, that defease applies 
only to ovnsrs of real property, and it provides Halted 
protection under 'current case law. 

The "Innocent Landowner" Defense 

CEHC1A explicitly provides for three affirmative 
defenses to liability! that the contamination 
(1) resulted from an act of Codi (2) resulted from an 
act of war; or (3) occurred solely as the result of 
actions or omissions of a third party, with whom the 
defendant had no contractual relationship. 13 under the 
"third party" defense, the defendant also has to show 
that "due care" was exercised with respect to the 
hazardous substance concerned, and that it took 
"precautions against ths third party's forasesabla sots 
or emissions." . . 



13 CERCIA | 107{b)t 42 U.S.C. | 9607(b). 
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In the early years of the statute, EPA 
interpreted the third party defense narrowly, arguing 
successfully, for example, that a purchaser of land 
could not aaasrt th« dafansa for contamination causad by 
a prior owner, bscauaa tha daad for tha purchase 
astabliahad a "contractual rslationship" betvsen tha 
purchaser and ths prior ovnar. Consequently, innocent 
purchasers of land faced substantial environmental 
liability simply because they acquired contaminated 
property. 

As part of the 1986 Superfund Amendments and 

Reauthorization Act, congress clarified tha application 

of tha third party dafenee to "innocent landowners" by 

amending tha statutory definition of "contractual 

relationship." The new law provided that a purchaaer of 

real estate is not to be deemed to have a contractual 

relationship with a seller (and thus can assert the 

third party defense) if the purchaser can establish 

that i 

(1) the purchaaer acquired the property 
after the disposal or placement of 
the hazardous substance on, in, or 
at the facility; 

(3) at the time the purchaser acquired 
the facility, the purchaser did not 
know and had no reason to know that 
any hazardous substance which is 
the subject of the release or 
threatened release was disposed of 
on, in, or at the facility; and 
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(3) the purchaser undertook, at the 

time of acquisition, "all 
appropriate inquiry" into the 
previous ownership and uses of the 
property consistent with good 
commercial or customary practice In 
an effort to minimize liability. 

(4) the purchaser satisfied third party 
defense obligations to exercise 
"due care" and take "foreseeable 

precautions" with respect to 
hazardous substances.*-* 

The new "innocent landowner" defense, as it is 

frequently called, was designed in part to relieve froa 

liability financial institutions which night acquire 

contaminated property through foreclosure. In 

practice, however, the "innocent landowner" defense has 

afforded little real protection to financial 

institutions and provides no protection for aany bank 

leasing companies. The defense is expressly limited to 

purchasers who acquire real property. 16 National bank 

leasing companies are prohibited froa leasing real 

14 £ee. CERCLA | 101(35)1 43 D.S.C. I 9601(35). This 
section also protects parties that innocently acquire 
land through inheritance or bequest and government 
agencies that acquire s facility by escheat, or through 
any other involuntary transfer or acquisition, or 
through eminent domain, 

19 One Bureau of National Affairs report on the 1986 

statute stated that Congress created the innocent 
landowner defense to "mitigate the rule applied in 
Maryland Bank ( Trust and other cases involving 
unwitting purchases of contaminated property." See 
Bureau of National Affairs, Superfund II: A New Mandate 
28 (1*87). 

I 101(33) (A) I 42 D.S.C. I 9601(35) (A). 
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property as a natter of federal law. For the 
bank-af filiated lasting companies that do purchaaa and 
lease raal property for their customer*, the defense is 
too Halted to be of widespread applicability. 

First, the defense only applies to contamination 
existing at the tine of purchase. If the contamination 
occurs aftsr purchase, even if the owner had no contact 
with operations st the site, the dsfsnas is 
inapplicable. Thus, in United States v. Moneanto . 18 the 
court held that a landowner may be liable for ite 
lessee's mismanagement of hazardous wastes even where 
the landowner had no knowledge that the lessee had 
expanded what had been warehouss operations to include 
hazardous waste treatment and recycling activities. 19 

Bank leasing companies that are direct subsidiaries 
of national banks generally are not permitted to lease 
real property 12 U.S.C. 24 (Tenth), 12 C.F.R. 7.3400. 
Those that are affiliates of banks and are owned by bank 
holding companies ars permitted to lease rsal property. 
12 C.F.R. 225.25(b)(5). 
IS 



SSS also United States v. Time oil . 687 F. Supp. 533 
(D. Colo. 1986) (innocent landowner defense does not 
protect landowner from liability for acts of sublessee) . 
Other recent cases have held that landowners can be 
liable for environmental damage by their lessees, 
without making any reference to the innocent landowner 
defense. Sjgfi, fi . 3 .. International Clinical 
Laboratories. Inc r v. Stevens , 710 F. Supp. 466 
(E.D.B.Y. 1989); Vnited. States V. Uorthemalre Plat inn 

- Supp. 742, 748 (W.D. Mich. 1987), aff 'd r 889 
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S«oond, courts interpreting the defense have 
taken a rigid approach to tha raquirsmsnt that the 
landowner exercise "all appropriate inquiry 1 ' at the tin* 
of acquisition. In wickland oil Termina ls v. fcsarco. 
Inc., for example, the court hald that tha purchaaar 
was not antitlad to tha dafanaa vhara It had known, at 
tha tima of ita purchase, that tha property containad 
cartain haavy matal -containing slag, but beliavad that 
tha alag was harmless and inart. Tha court found that 
tha purchaaar 'a failura to investigate mora thoroughly 
tha status of tha alag waa avidanca of a lack of 
"appropriate inquiry." 

finally, soma bank laasora may faca difficulty in 
avar masting tha "dua care" and "foreseeable precaution" 
requirements in connection with their leasing activities 
because they generally are forbidden, by federal banking 

20 19 Envtl. t. Sap. 20,855 (H.D. Cal. 1988). 

In a few casss, landowner" have bean able to avoid 
summary Judgment based on tha innocent landowner 
defense. In United statu* v. Serafini . 70S F. Supp. 346 
(K.D. Pa. 1988), the court daniad ths government's 
motion for summary judgment against a landowner who in 
1968 had purchased a aita at which 55-gallon drums were 
openly visible. The landowner had not actually viaited 
the site prior to the purchase, or known about the 
drums. The landowner assarted that a purchaser in his 
position in 1968, using "all appropriate inquiry," would 
not have made an actual site visit prior to the 
purchase. The court's opinion strongly suggested that 
if, at trial, the defendant could establish that its 
conduct constituted "all appropriate inquiry" by 1968 
standards, it would be able to avoid liability under tha 
innocent landowner defense. 
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The Chemical Manufacturer* Association (CMA) appreciates 
the opportunity to submit this written testimony on S. 2627, 
the Federal Deposit Improvements Act of 1990, proposed 
legislation that would aaand the Federal Deposit Insurance Act. 
CMA is a nonprofit trade association whose member companies 
represent more than 90 percent of the productive capacity for 
basic industrial chemical* in the United States. The member* 
of CMA include many companies that are subject to heavy 
liabilities under Superfund and that therefore have extensive 
experience in Superfund proceedings. 

One effect of S. 2827 would be to exempt the Federal 
Deposit Insurance Corporation, the Resolution Trust 
Corporation, other federal banking agencies, Insured depository 
institutions, and other mortgage lenders from potential 
liabilities under Superfund. CMA appreciates the concern of 
the sponsors of the legislation that Superfund can operate 
Inequitably to impose liability on parties that do not 
reasonably appear to be the cause of the conditions found at 
the various Superfund sites. However, Superfund has led to 
just this type of inequitable result in many if not most cases, 
and not just in those cases involving lending institutions. 
CMA sees no clsar or compelling reason to give preferential 
treatment to lending institutions in contrast to many other 
groups for which the prospect of Superfund liability is equally 
— or even nor* — real, threatening, and unreasonable. 
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Iba Chemical Manufacturers Association (CMA) appreciates 
the opportunity to eubrait this written testimony on 8. 2627, 
the Federal Deposit Improvements Act of 1990, proposed 
legislation that would amend the Federal Deposit Insurance Act. 
CHA is a nonprofit trad* association whose member companies 
represent nor* than 90 percent of the productive capacity for 
basic industrial chemicals in the United States. The members 
of CMA include many companies that are subject to heavy 
liabilities under Suparfund and that therefore have extensive 
experience in Suparfund proceedings. 

One effect of S. 2827 would be to exempt the Federal 
Deposit Insurance Corporation, the Resolution Trust 
Corporation, other federal banking agencies, Insured depositary 
institutions, and other mortgage landers from potential 
liabilities under Superfund. CHA appreciates the concern of 
the sponsors of the legislation that Suparfund can operate 
Inequitably to Impose liability on parties that do not 
reasonably appear to be the cause of the conditions found at 
the various Superfund sites. However, Superfund has led to 
juat this type of inequitable result In many if not most cases, 
and not Just in those cases involving lending Institutions. 
CHA sees no clear or compelling reason to give preferential 
treatment to lending Institutions in contrast to many other 
groups for which the prospect of Superfund liability is equally 
— or even more -- real, threatening, and unreasonable. 
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Baaed on our experience In Superfund, we understand the 
distress caused by tha extraordinary imposition of liability 
under that statute. However, such consequences are normal and 
routine under Superfund, and this bill addrossen only on* 
narrow piece of a much broader problem. To attempt to resolve 
this snail place of tha problem instead of viewing it in a 
broader perspective and providing a mora comprehensive 
resolution of other similar concerns would be discriminatory 
and, in our view, unwise. 

It is essential to recognize at the outset that tha 
fundamental nature of the liability scheme established by 
Buperfund is severe ■ Tha law imposes liability for the 
cleanup of Superfund sites on owners and operators of disposal 
site*, former owners and operators, transporters who took 
wastes to tha sites, and generators whose wastes were taken to 
the sites. That liability is imposed without fault or even 
knowledge. It is imposed retroactively oh actions and 
practices which ware legal, normal, and considered proper at 
the time. It is imposed Irrespective Of whether any link of 
causation exists between tha wastes disposed and the conditions 
at the site requiring remediation. There la no limit to the 
amount of such liability, and the response costs at Superfund 
sites commonly run to tens of millions of dollars. Finally, it 
Is imposed as joint and several liability, which means that any 
of the parties who are liable under Superfund can be held 
responsible for the total cost. 
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As inequitable and far-reaching aa the Superfund liability 
scheme msy be, the government and the courts have extended lta 
reach even farther to cover a aeries of caaas and situationa 
which stretch the Halts of imagination and belief. Iheae 
include inetancea where drums of waste fro* a generator have 
been sent to a site or facility and subsequently removed, intact 
and sent elsewhere for treatment or disposal (the 
"transshipment cases"). Another surprising and disturbing 
example concerns cases where a company has sent raw material to 
an entirely separata facility of an independent contractor for 
processing of such Materiel or product and la charged with 
liability for the cleanup costs at the facility of the 
Independent contractor (the "tolling" casaa). 

The government, has asserted liability against individuala 
who have served as officers of companies, or even Major 
stockholders, on the basis of their alleged authority to manage 
or control a company. It has also asserted liability against 
corporate parents, arguing that Superfund overrides established 
principles of corporate law and that a corporate parent can be 
held liable as the owner or operator of its subsidiaries' sites 
even without following the recognised standards for piercing a 
corporate veil. 

Other inequitable impositions of Superfund liability arise 
out of applications of the joint and several liability 
doctrine. A major issue concerns responsibility for wastes 
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disposed of at a site where the owners and operators of the 
site are insolvent and the generators and transporters of those 
wastes cannot be found or are also insolvent — these waatea 
are often referred to as the "orphan's share." The government 
customarily imposes liability for the orphan's share of 
remedial costs on parties which sent other wastes to the site, 
refusing to use Superfund moneys to cover such costs even 
though most of the Superfund revenues are derived from taxes on 
business. Likewise, the government haa often asserted full 
liability on Industrial companies to pay the entire costs of 
cleaning up a municipal landfill even though they may have been 
responsible for only a fraction of the total wastes at the 
alte. 

Another harsh example of Superfund at work involves the 
distribution of liability even within the group of industrial 
PRFs that have clear liability at a site. The government often 
treats those Ftfi in a discriminatory manner, singling out 
certain companies which may have been most cooperative and 
thrusting on them predominant responsibility for the site. It 
can do so by filing suit or laauing an order against a selected 
minority of the PRFs or by pressuring such a minority to accept 
a settlement agreement. When It does this the government 
routinely requires those PRFs to assume all the costs and 
burdens and leaves to them the task of trying to collect from 
other PRFs who may be customers or suppliers. 
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Underlying all of these disturbing examples ef the 
application of Superfund liability ia a aari fundamental 
problaa: the iaaua of fairness. A basic feature of the 
Superfund liability ach«Ba, often noted by courts, ia that it 
pays little or no heed to elementary principle* of falrnas*. 
That la a Mistake. In a government which prldee itself on 
Justice, it Is difficult to rationalize a program operating on 
the baaia of a blatant rejection of fairness. Moreover, such a 
liability scheme causes confusion and turmoil In administration 
of the prograa, provoking and exacerbating disputes, 
underlining efficiency, delaying progress, and increasing 
costs. The phenoMenal amounts of transaction coats, especially 
In comparison with actual cleanup costs, that have plagued the 
Superfund program since Its Inception attest to such problems. 
Neither the Congress nor EPA has developed a coherent framework 
to implement the overall Superfund liability scheme. A clear 
need exists to address that challenge, defining the limits of 
liability in a wide variety of caaee and balancing the 
competing equities affecting the distribution of liability 
among different parties. 

Within the broader perspective of the entire Superfund 
liability picture, with all its uncertainties end complexities, 
there is no clear, compelling, or substantiated reason to give 
preferential treatment to lending institutions. In fact, it 
does not appear likely that Superfund liability will be imposed 
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on landing Institutions except in ■ null fraction of unusual 



In conclusion, we believe that this legislation focuses 
upon a significant and troubling example of tha extent to which 
Superfund liabilities have exceeded reasonable Units. 
However, It la only one example. Kany others exist, aa 
described above. If Congress acta to remedy liability problems 
In Superfund, It should reexamine the full spectrum of 
situation* where auch liability has been imposed or asserted. 
He do not believe that it would be productive, efficient, wise, 
or fair to undertake this task in a piecemeal fashion. He 
therefore wish to record our opposition to S. 2627 in its 
present form. 



z fiC byGoo^Ie 



Don't bleed the banks over pollution "** 



catty A *™p K on propertia they temporarily tike their exposure to environmental liability 01 

over III ling i brcclauR. It doesn't matter whether the low. Some banks are choosing to write off ba 

bant kid t mfc in managing the propert y or not rather than foreclose aadjet locked with 

by hazardous iimlti, ift not fair to slap banks with work out of troubled loan when then mi 

Beat awr moitt bits. In nsany oases they can amount cleanup problem. Some simply won't lend to 

fannkmd ate paitrainly vulnerable Foreclosing on a sion funds, charities and ledcnl agencies are worried 

few farms that turn out to be polluted by rbcad fuel or thai they, too. could end up with polluted properties, 

pesticide leakage could sink them. The agency in charge of salvaging failed savings and 

Ctmnxw, aware of the risks to smaller banks and loans, for example, could be on the hook for csnansna 

bassoon, is wnsidwesi laahjaami thai would shield up some of the uinpcrties it bsa seced. The prcooaed 

leaden. Banks would be released from any liability legislation would pans federal banking 11611019 sm- 

fcWWW ttse ■ wj]« of the ""Egg 1 Wg a™" 1 taBW mmrity tmm basartnii wntr dkanap coy . 

kneel poutioa that should be adopted quickly, oppose the bra* because they fear bankers win prosit if 

when Ckxaasm nsise J the Sssscrrnad jaw in 19*0 to polluted properties are cleaned and made more irate 

who held a morcj a ae on the properly. In 1986, it however, is losing bank resources to help ssShsans t 



au s nJi oa Sir property owners lino look tea- the Supcriuad 






me year a Maryland a 
■e than S55OJJ0O in de 



hddabank axnpenies, bunhe program faces sharp cuts ifauefi- 



. .._ ._ _. . dt-reductjon nam isn't agreed to this yes 

lllacre term, valued at S38O.0OO, thai it had ac- opponents of the kssaUtioq are oonlenl 

loans and property tf it's polluted. They 
it to be charged fix soincthiiaj where 



' of anThaard Banks aren't asking to be lei off fte 



z fiC byGoo^Ie 



Sonata Bill fl.2127 

July is, 1990 

Fannie Mae appreciates the opportunity t 
S. 2827, • bill introduced by Senator Gam to protect depository 
and other landing Institutions and certain federal ageuolea or 
instrumentalities, from strict (no-fault) liability under the 
comprehensive Environmental Response, Compensation and Liability 
Act of 1910 (cbrcia or Buperfund) and related environmental laws. 
Fannie Use supports thio legislation and urge* extending coverage 
to Fannie Kaa and Freddie Mac. 

Fannie Mae is a congress lone lly chartered, privately owned company 
whose sole business is to support housing; by Baking a secondary 
market for residential mortgages. Fannie Mas is both the largest 
American investor in mortgagee, and a major 1 sailer of 
■artgaga -Hacked securities, secured by properties for low-, 
moderate- and ml ddlo -income fanlllaa. As of the end of June, 
1990, Fannie Has held about 9113 billion in mortgages, and had 
outstanding approximately 92 S3 billion of mortgage -backed 
securities (MBS] backed by loans that the company holda an trustee 
for the owners of such securities. Together, our mortgage 
purchase* and MBS finance about on* of every seven mortgagee In 
the united States. 

S. 3B27 would reduce liability for all primary market mortgage 
bankers, and all federal insured depositories that acquire real 
estate through forecloeure and have neither caused the release of 
hazardous substances, failed to take actions preventing release 
after receiving actual knowledge of the haaard, or benefited from 
remedial action. The bill also shelter a a smattering of 
governmental entitles from unlimited exposure: all the federal 
financial institution regulators, the Federal Deposit insurance 
Corporation (FDICJ , the Resolution Trust Corporation (RTC) , and 
any Federal Home Loan Ban* or Federal Reserve Bank that acquires 
real estate in connection with providing loans or assistance. For 
both categories, the bill assures that the owner of the property 
would only be liable for losses up to the pro-clean up velue of 
the property, rather than a total clean-up cost that could far 
exceed the property's value. 

fl. 2827 as now structured will complement the comprehensive thrift 
reform bill (the Financial institutions Reform, Recovery and 
Enforcement Act or FIRREA) pasaed last year in three ways. First, 
the bill would complement FIRREA'b goal of assuring the financial 
strength of insured institutions going forward, by averting the 
imposition of potentially crippling clean-up costs on lender a 
without regard to fault, second, government -aponeored enterprises 
(GSEa) , such as the Federal Hone Loan Banks which Congress 
chartered to provide thrifts with short and long term loans at 
affordable rates, would similarly benefit when they foreclose on 
real estate pledged by thrifts to secure their advances. Third, 
the bill would reduce the government's exposure as receiver of 
insolvent thrifts, banks and other insured institutions whose 
assata include properties subject to potentially large claims for 
environmental liability. 
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In nach cast, providing for Halted and quant If labia exposure 
would allow exempt institutions to act more daclalvaly and 
efficiently whan acquiring properties, Tha soma benefits would 
accrue to tha Federal Dapoalt Insurance Corporation, or tha 
Resolution Truat Corporation, whan taking over falling inaurad 
inatitutlona. Th* bill would free thaae entities from escalating 
cost* associated with th* del ay a Inherent in evaluating the 
environmental riak of an acquired asset or inatitutlon. That la a 
significant benefit, given the substantial tiaa-relatad carrying 
— 'i that generally characterize acquired properties and failed 



Finally, in the caae of healthy private landing inatitutlona, 
reduced exposure to strict liability would encourage the 
development of sound, coat-effective environmental assessment 
procedure a that avoid arbitrary rest riot ions on credit 
availability baaed on unguantiflable strict liability risk. There 
la • further benefit to the public, which would face reduced 
exposure and delay from burdensome environmental assessments, 
especially on residential property. 

neither the primary market lenders, nor the government itself, can 
fully realize these benefita if the bill continues to enforce an 
artificial dlatlnctlon between the primary and aacondary market. 

Over tha last decade, the aacondary aortgage market haa bean tha 
premier stabilizing influence in residential finance. As tha new 
risk baaed capital rules and firrea have prompted major 
rachannallng of mortgage asaete and securitization, Fannie Haa'a 
and Freddie Kac's reliable support baa been even mors vital, over 
80 percent of non-government insured, conforming mortgage loans 
mads to consuners today are financed by Fannie Haa and Freddie 
Mac. 

Given this close interdependence, if S. 2827 simply shifts tha 
potential unanticipated and unguant if labia Super fund costs from 
primary to secondary market players, Fannie Mae and Freddie Mac 
will be farced to take defensive actions to limit their riak 
exposure. Such risk control is imperative to meet Congress' 
mandate to both companies that each purchase only investment 
quality mortgages and conduct operations that are "fully 
an If -supporting." Yet those riak reducing measures will have a. 
negative financial Impact on th* vary insured institutions tha 
bill now seeks to aid. 

Such actions could wall coma In th* form of: nor* intrusive and 
expensive on-site environmental assseamsnta during origination, 
increased monetary collateral, lover prices paid for loans, mora 
stringent warranties and/or loan buy back provisions, and greater 
net worth requirement* for originators. Any of these measures 
would reduce the efficiency and raiaa the coat of mortgage 
lending, with obvious harmful rami float ions for originating 
lenders, government receivers and tha home buying public. 

Expanding s. 2827 would avoid such problems and assure that it 
work* for, rather than against, the strong governmental interest 
In assuring Fannie Has's and Freddl" Mac's continued financial 
Integrity. 
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Thus, the bill should offer equal protection for equivalent 
government Interests. Thfire are no distinctions between Fannie 
Mae's exposure and that of the FDIC and depository institutions, 
when tha FDIC takes over failing insured institutions it acquires 
all assets. These assets could include dafaulted home loans which 
are subject to CERCIA liability. Fannie Has typically purchases 
loans in a pool. If a loan goes Into default, after there has 
been an otteapt to work out or restructure the loan, Fannie Mae 
acquires tha property through foreclosure. The FDIC and Fannie 
Mae hava an equal Interest in avoiding unduly high losses as they 
deal with foreclosed properties. Under S.2827, the FDIC is exempt 
while Fannie Has la liable. This is not logical public policy. 

Moreover, a fundamental premise of tha bill Is that the loan 
originator (whether an insured institution or a private 'mortgage 
lender") , which investigated tha property and underwrote the loan, 
can be deemed innocent of causing a problem and ignorant of its 
very existence (necessary conditions under tha bill) . Clearly, 
the same conclusion applies in tha ease of the secondary market 
GSEs that purchased or guaranteed the loan, usually as one in a 
large package of loans. 

Both Fannie Mae and Freddie Mac are able to supply home credit 
needs throughout the nation each and every day in all types of 
economic conditions by using a vary streamlined approach. It 
relies on a combination of delegated underwriting (which makes 
lenders responsible for originating, underwriting and servicing 
loans), contractual warranties, and lander monitoring. This 
permits the type of high volume operation pivotal to the efficient 
link between home buyers and the capital markets. In Fannie Mae's 
case, for example, this approach supported an average daily 
purchase of about 4,200 loans in 1989 (for a volume each business 
day of about $3*& million). Given these realities, there is no 
logic in exempting from cercla liability banks and thrifts that 
did not know of tha environmental problem, while holding liable 
the GSEs that purchased from those lenders based on the same lack 
of knowledge. 

In summary, ws believe S.2827 takes a desirable first step toward 
protecting innocent lenders, insured institutions and the 
government from exposure to open-ended environmental liability. 
However, In limiting the ranks of exempt institutions, the bill in 
its current form unnecessarily exposes the government to loss and 
inappropriately distinguishes between primary and secondary market 
institutions. The changes we hava proposed would both Strengthen 
the bill's central purpose - protecting the government - and 
improve its efficacy and fairness. 

Thank you. 
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Mi. Chairman, my name is Peter C .Myers. I am President and CEO of The Farm 
Credit Council, the national trade association for the Farm Credit System. The 
Farm Credit System is comprised of 15 banks, nearly 300 Local lending institutions 
with loans outstanding of about $50 billion lo come 650,000 fanners, ranchers and 
their cooperatives, lite Farm Credit System has been serving the credit needs of 
farmers, ranchers and cooperatives for upwards of 75 years. I am pleased to 
submit this statement today on behalf of the Farm Credit System. 



Serving the Farm Credit System 
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Mr. Chairman, on April 191b, we wrote to you indicating our desire to work with 
you lo improve S. 2319. We concurred in the need for this legislation because 
we, loo, believe that lending institutions have been unfairly burdened with the 
costs associated with hazardous waste cleanup. At that time, we expressed out 
desire to work with you to ensure that the institutions of the Faiin Credit System 
were afforded the same protection as other mortgage lenders. However, wc 
believe the changes included in S. 2827 do not fully address the potential liability 
of Fann Credit System institutions. 

We applaud the revision in your Legislation to exempt the regulator of toe Farm 
Credit System, the Fann Credit Administrarioh, from liability. We continue to be 



associations of the Farm Credit System from liability, it will be fertile ground for 
a court to once again interpret what it believes Congress intended. To ensure that 
there is no question, as we believe you intend, we would urge you to consider 
including institutions of the Farm Credit System in the exemptions along with the 
Fann Credit Administration, the Fann Credit System Insurance Corporation and 
the Fann Credit System Assistance Board. 

The Fann Credit System by virtue of its Congressional mandate, is expected to 

provide competitively priced credit and related services in every state. We take 
this charge to serve agriculture seriously. There can be no question about the 
inherent risk in lending to agriculture. Fluctuations in price, changes in weather, 
and the myriad of other problems can lead lo financial difficulties for borrowers, 
as well as for the lender, if there are not adequate safeguards. 

We are concerned about court interpretations of current law and enforcement 
activities by EPA which lean towards extensive liability for lenders under 
CERCLA. The only guaranteed means we have to deal with this risk is the denial 
of credit. There can be, as you well km 



We applaud your continued efforts to improve S. 2319 through changes made in 
S. 2827. We agree with your statement on introduction that there should be 
protection to Federal banking regulators, insured institutions and lenders bom 
"unnecessary liability arising from their lending or governmental actions.' 
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Lenders arc viewed in some quarters as co-called 'deep pockets" for funding 
cleanups. That is not our interpretation, nor do we believe it is the Congress' 
intent of what CERCLA was to accomplish. We have many specific instances in 
which institutions of the Firm Credit System sustained significant losses due to 
delays in foreclosure, not exercising their right* to foreclosure, or limply denied 
individuals credit due to concern over liability under CERCLA. The following arc 
just a few examples: 

■ A local Farm Credit Association foreclosed on ■ fruit farm, which 
contained a pesticide storage building. Disposal and cleanup costs have 
exceeded $60,000 to date. Additional costs may exceed 1300,000, which 

the association has set aside, even though they no longer own the property. 

■ A local association received a loan request from a borrower who wanted 
a mortgage loan to defray the end of disposing of several barrels of waste 
which were found illegally dumped on his property. The association did 
not make the loan due to potential liability. In past years, we would have 
made such a loan because it would have been wise to do so, but because 
of concern over potential liability, the loan was not made. 

■ During a lengthy foreclosure proceeding On a 188 acre farm local rumors 
were that the farm's water supply was contaminated. The Farm Credit 
association was forced to consider whether to walk away from its $170,000 
loan or run the risk of being liable for a toxic cleanup where the ultimate 
cost was unidentifiable. Ultimately, foreclosure occurred, but the delay In 
action 10 ascertain what the business risk was. 

■ A local association made a loan which was secured by a fans. 
Afterward, a stream running through the property was found to be 
contaminated with PCBs from a nearby chemical plant. Neither the 
borrower nor lender was at fault. The borrower then defaulted on the loan, 
but due to CERCLA liability, foreclosure was not pursued, because the 
estimated cost of cleaning op the property far exceeded the value of the 
property. The cost in compromising on the loan totalled $200,000. 
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These few examples illustrate the very real hazards which exist for System 

institutions in light of environmental liens and liability concerns For very 
obvious reasons, lenders should not be in the position of being environmental 
police, particularly when their principal function is to provide credit. Such 
burdens on lenders for monitoring compliance only result in increased interest 
rates lo borrowers — many of whom are small businessmen — or no credit being 
provided to others where a doubt about liability or uncertainty about 



Mr. Chairman, the Farm Credit System does support the fundamental intent of 
CERCLA to cleanup environmental hazards, but we disagree with the 
interpretations which have placed a burdensome liability on lenders who hive 
done nothing more than taken title to property over which they had do 



At present, many institutions of the System require that an environmental 
assessment be completed by an independent engineer before a loan is extended. 
Even minor assessments cost from 11,500 to 13,000 each. More detailed 
examinations can double or triple thai cost if contamination is suspected or even 
rumored. 

As before, we will be pleased to work with your staff in drafting any language 
necessary to accomplish these changes. For protection of system institutions to 
be fully consistent with the changes you have proposed in the Federal Deposit 
Insurance Ad, we believe the Farm Credit Act must be amm'trd 

Thank you for the opportunity to have tins statement included as part of the record 

of tin's important hearing. 
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OF AMERICA 



S. 2827 — THE "FEDERAL DEPOSIT IMPROVEMENTS ACT OF 1 



July 19, 1990 
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Tha Independent Bankers Assoc 
the following comments for the hea 
S. 2827, the Tedirsl Deposit Impr 
Is the only national trade associa 



with one axeaptioi 

Subtitle 6— Limitation 
which we strongly aupp< 



II This provi! 



The IBAA haa made the limitation of lender liability ona of ita 
top pr oritiss for 1990. At our annual convention in March, tha 
membership adopted a resolution which states, in part, that: 

While the IBAA recognizee the need to preserve c 

created by one of ita loan customers should not 

the cleanup coots The IBAA aupporta efforts t! 

and federal "supecfund" and othar environmental 

provide protection from environmental liability for innocent 

lenders acting only to protect their investments. 

In our testimony before the Senate Banking Committee on June 
12, 1990 we discussed the unfortunate contribution which the landar 
liability issue hue made to the existence of a credit crunch 
throughout the nation We stated that recent court decisions have 
resulted in increasing tha costs of applying for, administering, and 
foreclosing on loans. This has led to higher costs for borrowers, 
refusals to make certain kinds of loans altogether for certain types 
of businesses, and refusals to foreclose on certain types of prop- 
erties This has obvious implications for the small business 

lending resourcss Without a source of money, fewer small busi- 
nesses will become established or remain in business, and fewer Jobs 
will be available—an unwelcome prospect in a time of econoaic 
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s only an insignificant fraction of the totality of banks with 

lar problems serosa the country, A survey of the nation's 

3,000 banks would likely produce frightening results. 
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Wills the numbers themeelvea i 
axaanples may more graphically -lllui 
A banker In Arkansas has written that hie bank Is. . . 

low carnal rating We have $3.2 million classified aaaata in a 
J20 million loan portfolio. Ona is a $500,000 loan. In a 
settlement we received collateral for our $500,000 loan. The 
collateral is a Jiffy Lube in Chicago that waa formerly a gM 
•tat Ion. In an effort to clean up this bank, I made a move 
to foreclose. A aMall bank in Arkansas haa no bualnasa with a 
half a Billion dollar loan in Chicago. 

We began foreclosure proceedings but quickly withdraw whan 
aoll contamination wan discovered. It will take two years and 
S200,000 to clean up this contamination. 



sllity The ability to foreclose would greatly 

Ion and place it in "Other Real Estat 
iver for the property but can t aall 

Furthermore, the buyer does not want to accept the 



. . .a rather large loan on our hooka secured by property 
which la In severe default. At tola tlate, wa are afraid to 
forecloae on the property due to the ownera previously using 
this property to park trucks. 

After an EPA survey waa dona, which coat in excess of 
$2,200, It van discovered that an employee fro» the trucking 
bualnasa poured approximately one-half barrel of oil on the 
back portion of thia property. Estimated coat to clean thia i 
in axcaaa of 56,000. Both amounts, survey and clean up cost, 
are extremely high. 

■ could incur, we have been 



And in Iowa, a aaall bank lnforand iis that it... 

...haa a delinquent mortgage on a service station that i 
would have foreclosed two or three years ago if it were not 
for the poaaihle liability for cleaning up the environment 

The owner caaaad operating the station more than two yai 
ago. The station has deteriorated in value and has been a 
detriment to the city and its Industrial development. The 
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;cept a below market int« 



All In all, thin has been a very frustrating and costly 
experience to the bank. If the bank were exempt from liability 
for cleaning up the property, thle natter could have baen con- 
cluded two years ago. 

A banker In Oklahoma has informed ua that hia situation le 



vageable funds that couJ 
and get a ruling aa to v 



In Wisconsin, a bank foreclosed on a railroad yard. Sitting ir 
the yard since 1964 was a railroad car which leaked sulfuric acid. 
After coordinating its efforts with several state agencies and the 
EPft, the bank paid SBO.OOO to clean up the site. Even though it had 
absorbed that expense, however it vae informed that because it 
failed to file a plan for the cleanup that a fine of $25,000 per 
day could have been levied against it This saftle .banker has turned 
down about a dozen loans during the past 3 yeare because the 

And in a final example which illustrates the justification for 
banker concern, it is worth repeating an exchange between Senator 
Cam and John Shivera, the I BAA witnasa at the June 21 credit crunch 



Senator Cam. . . .You indicat 
my experience that even when 


:ed the auperfund liability 
.lability t certainly hai 


illed to walk suay from those 


lending opportunities be- 



tsl problem. I would appreciate it, Mr Shivers, If you would 
repeat tha example you gave ma aa we ware talking about the 
hearing. . . 

I would Ilka this in tha Coaanlttae record and my 
colleagues to hear how ridiculously this haa been carried forth 
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Mr. Shivers. This waa told to me, Senator, 
banker f rien<J. . . tha EPA naraed hla bank In ai 

s of land, and when they checked the deed hii 
and the old records of the bank, the bank hi 
had foreclosed on this piece of land In 194' 

lntercoastal canal. And as near as they ecu 
lippings of the time of the canal, th( 

■ ■it marsh there, just grass. And in the in- 

they owned It for a 



.d tell from 
ire was nothing 
lervening tine. 



lorts of devolot 



) telling 



Well, the EPA, thet wea the only buslnesa they could find 
that ever touched that piece of land that still waa in exis- 
tence ao (all) they could find waa the bank, and they wanted 
the bank to pay some ungodly amount of money to clean It up. 



The IBAA is grateful to 
magnitude of this problem. 
2827 would provide protectio 
tory agencies froai the unjua 



r dramatic escalation of 
, while possibly avoiding 
At the same time, passt 
aence of the aupsrfund It 
tha lander liability pros 



Senator Cam for recognising the 
lis lander liability provisions of S. 
i to lenders as well as Federal deposi- 
ted imposition of cleanup costs for con- 
release daaparataly needed sources of 
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1. The Superfund lav which establishes liability for the 
cleanup of environmental contamination of property can result in 
enormous liabilities for lenders and property owners, far 
exceeding the price paid for the property or the amount loaned on 
the property. 

2. Recent judicial decision* have expanded the environmental 
liability of owners to lenders in ways not foreseen or apparently 
intended by Congress when Super fund was enacted. Because of 
this, ICSC supports the enactment of the Lender Liability Act of 
1990 . S. 2827. 

3. There has been uncertainty about what actions are 
necessary to take advantage of the ■"Innocent landowner" defense 
to superfund liability because no standards exist for what 
constitutes an "adequate inquiry" into the potential 
contamination of a property. Thus, despite the conduct of 
extensive and expensive examinations of real property prior to 
transactions, termed "environmental assessments" or 
"environmental audits H the innocent landowner defense has been 
invoked to no avail, because of some defect in the assessment. 

4. An effort is under way by Interested groups to develop a 
consensus standard for such environmental audits, with the 
objective of having such standard adopted by EPA as sufficient to 
qualify for the innocent landowner defense. This Committee 
should encourage EPA to adopt such a standard when it is 
developed. 

5. While ICSC has been a strong supporter of efforts to 
improve and maintain the environment as it is impacted by 
shopping centers, ICSC also has been concerned about the 
applications of the environmental lavs that have overreached or 
have had a perverse Impact on the environment One of the most 
extreme examples of the negative impact of environmental 
regulation has been that which has encouraged unnecessary removal 
of asbestos from buildings where its condition and location would 
allow it to be managed safely in place. Although EPA has acted 
to correct this problem, the imposition of such unnecessary 
environmental costs on real property owners reduces their 
financial ability to make debt service payments and the value of 
the property held as security by their lenders. Because of the 
impact on lenders, the Committee should be concerned about the 
proper application of the environmental laws. 

6. The potential environmental liability of lenders 
increases their risk in making real estate loans. This is 
compounding a major problem for shopping center developers that 
ICSC testified on before the committee last month — the credit 
crunch As we stated banks are unwilling to make loans for 
economically sound shopping center development, and the reason 
appears to be excessive risk aversion to real estate lending 
caused by a number of factors, including environmental risk. 
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statement of 

The International Council of Shopping Center* 

Presented by 

William I. MoCette, jr. 



I. Introduction 

A. The IntwnatliMMl Council of Shopping Cintan 

I u Million H. McCabe, Jr., a partner in Haw England 
Development of Newton, Massachusetts, which davalopa, owna, and 
operates shopping cantara and mixed-use facilities in aavaral 
•tatas. Also, I an tha Chairman of tha Env i ronments 1 Iaauas Task 
Forca of tha Zntarnational Council of Shopping Cantara (IC8C) , 
and I am praaanting this testimony on behalf of ICSC. 

ICSC is tha trada assoaiation of tha shopping csntar 
industry. Tha neuter » of ICSC, consisting of shopping csntar 
davalopars, ratailars, investors, Managers, and others having a 
professional or buslnaas intarsst in the shopping csntar 
industry, ara engaged in the day-to-day activities of designing, 
planning, constructing, managing, financing, developing, leasing, 
and owning shopping cantara and their retail stores. ICSC has 
approximately 29,000 manners and its over 27,000 members located 
in the United States represent s majority of the over 35,000 
shopping centers in this country. 

The Government Relatione office of ICSC is located at 1199 
H. Fairfax Street, Alexandria, Virginia, (703) 549-7404, and ICSC 
is headquartered at 665 Fifth Avenue, 11th Floor, Mew York, New 
York, (212) 421-8181. 



The Shopping Center Industry 



center <~4...»i-y contributed S676 billion to total retail sales In 
the United States , an amount representing 55% of all retail 
sales, excluding automobiles and gasoline purchases. Bach month 
over 90 percent of all Americans over the age of 18 visit a 
shopping center. 

The shopping center industry employs more than 9.9 million 
workers, or 9% of nonagri cultural employment in the United 
States. Tha dollar value of construction of shopping centers 
amounted to. $7. 4 billion, or nearly 7.5t of total nonraaidential 
construction in 19S9. When one includes retail sales, the value 
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of construction, and employment income, the shopping center 
Industry contributed an estimated S7B4 billion to the 19B9 
economy. This contribution does not include such things as: the 
sales taxes generated by the retail trade, the income taxes 
collected on employment Income, the added construction value from 
renovations, or any multiplier effect*. The inclusion of sales 
taxes paid to states alone involves $26 billion. 

C. Relationship to the Credit Crunch 

ICSC recently testified before this Committee regarding the 
"credit crunch" Involving commercial bank lending for shopping 
center construction and other activities As we described in 
that testimony, ICSC members are having serious and increasing 
problems in securing financing for economically sound shopping 
center development and other activities 

In that testimony, ICSC explained that one of the potential 
reasons for the credit crunch is the excessive risk aversion of 
lenders to making real estate loan* arising from a number of 
reasons, including potential lender liability for environmental 
cleanup costs. 

D. IC SC po s ition on S , 3827 

Recent decisions interpreting the CERCIA exemption from 
liability for cleaning up hazardous substances for lenders have 
been so restrictive that they have negated the statutory intent 
to limit lender liability. In effect, the decisions protect a 
lender as long as it does not enforce a security interest in a 
property However it appears that as soon as a lender takes 
almost any action with respect to protecting its security 
interest in a secured property, it is at risk of exposing itself 
to full liability for environmental cleanup costs. If a lender 
cannot rely on its security in a property without exposing itself 
to liabilities which may be larger than its loans on the 
property, then the security becomes worthless and the loan will 
not be made. 

Unless Congress corrects this situation, it will become very 
difficult for lenders to accept real estate, classically prime 
security, as good security for a loan. For this reason, we 

similar legislation in the House. 

E. ICSC Position on the Broader Issues of Environmental Risk 

Beyond the narrow issue of the Impact of environmental risks 
on real estate lenders, there is a broader issue of the impact of 
environmental laws and policies that overreach and impose costs 
that unreasonably devalue real estate, the real estate loan 
portfolios of lenders, end the financial and economic systems 
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ZI. Background: Liabil ity For HaeardoUB Substance Cleanups 

A. CERCIA. SABA. And The Innocent Landowner Defense 

In the last ten years, the issue of liability for the 
contamination of property with hazardous substances has become a 
serious one for real estate owners, lessees, lenders, and others 
involved in real estate transaction*. More recently, the impact 
of this Issue on various Federal programs, including the 
activities of the Resolution Trust Corporation, has becoae 



The importance of this issue was greatly enhanced by the 
enactment of the Comprehensive Environmental Response, 
Condensation, and Liability Act of 1980 ("CERCLA" or 
■Superf und" ) . Under CERCIA, even parties who had no involveaent 
in the contamination of property with a hazardous substance may 
be found liable for expense of cleanup. Thus, CERCLA imposes 
strict liability without negligence and applies it jointly and 
severally to all "potentially responsible parties" without regard 
to their actual contribution, if any, to the contamination of the 
property. 

Congress provided an exemption from CERCIA liability for 
some persons acquiring previously contaminated property by 
enacting the "Innocent landowner defense" in the Superfund 
Amendments and Reauthorization Act of 1986 (SARA). In ganeral, 
this defense allows a party to avoid liability for contamination 
predating his ownership of the property. If he "did not know and 
had no reason to know" that the property was contaminated at the 
time of acquisition. To establish that ha had "no reason to 
know" of pre-existing contamination of the property, an acquirer 
of property must show that he has undertaken "all appropriate 
inquiry into the previous ownership and uses of the property, 
consistent with good commercial or customary practice, in an 
effort to minimize liability." 

The specific requirements of this "reasonable inquiry" were 
not defined in the legislation. The legislative history states 
that defendants in CERCLA actions will be "held to a higher 
standard as public awareness of the hazards associated with 
hazardous substance releases has grown" and that "good commercial 
or customary practice" means that a "reasonable inquiry has been 
made in all circumstances, in light of best busineas and land 
transfer principles." Thus, those engaged in commercial real 
property transactions would be held to a higher standard than 
those engaged in private residential transactions. 
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The ambiguity of this language has created a situation where 
the degree of inquiry required by the courts and those involved 
in the acquisition of real property is constantly expanding and 
has no fixed scope or limits. Because of the generality and lack 
of precision of the language, it virtually always can be argued 
that "all appropriate inquiry" and "good commercial or customary 
practice" would have dictated that more should have been done, 
since obviously the property waa in fact contaminated when 
acquired and hindsight is always 20/30. 

B. Environmental Assessments 

The inquiry necessary to establish the innocent landowner 
defense now comes under the rubric of '"environmental due 
diligence." Environmental due diligence techniques also are 
sometimes used as a risk management device by purchasers, 
tenants, lenders, and others involved in real property 
transactions. Host real estate purchasers and lenders J 
that an examination of a property, termed an "environmental 
assessment" or "environmental audit" be done before a loan is 
Bade or its ownership or use is transferred. 



Documents regarding the history of the property and 

its compliance with applicable environmental laws (e.g.. 
Clean Air Act, Clean Hater Act, ate.) are reviewed. A 
visual examination of the property is conducted to look for 
asbestos and evidence of environmental contamination such as 
chemical spills. 

O Phase ii . Soil and groundwater are sampled to evaluate the 
possible presence of contamination. This usually involves 
the installation of monitoring wells, subsequent sampling 
and analysis is often required to further define the nature 
and extent of the contamination. This phase also may 
include a "risk characterization" to evaluate human health 
impacts, the sampling of suspect asbestos material the 
testing of underground tanks for leaks, radon evaluation, 
■to. 

O Phase III . The methods and costs of undertaking the cleanup 
of any significant contamination are determined. In 
addition to considering the use of one or more standard 
methods of cleanup, it may be necessary to design and teat a 
variety of innovative remedial processes. 

The environmental audit process can be very expensive. 
Since the cost of analyzing a single soil sample can exceed $1600 
and that of disposing of a cubic yard of soil can exceed $250, 
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the costs of a cleanup say sully exceed the value of tho 
property, cleanups coating In sxesss of $3,000,000 are not at 
all unusual. 

However, in the and the environmental assessment may be 
useless In protecting a lender (or property owner) from liability 
if whatever is done is later determined to be inadequate. 

nils occurs because there are no accepted standards for 
environment a] assessments, and their scope varies widely 
depending on the requirements ol the particular parties to tha 
transaction. An effort is now under way by the American Society 
for the Testing of Materials (ASTM) to establish standard 
procedures for environmental assessments, icsc and 
representatives of other real estate groups, lenders, lawyers, 
and consultants are participants in the ASTM standard making 
process with the goal of developing a voluntary, consensus 
standard for establishing the innocent landowner defense that 
will be adopted in general commerce and accepted by the 
regulatory agencies and the courts. 

This Committee should encourage EPA to adopt such standards 
when they are developed as one means of making an "adequate 
inquiry", thereby providing certainty for those seeking the 
protection of the innocent landowner defense. 

III. Recent Judicial Decisions 

As the Committee is aware, the combination of undefined 
statutory language and EPA's extremely vigorous efforts to find 
someone connected with a property with funds to pay for cleanup 
costs, especially where the person responsible for the 
contamination is no longer in business, have produced judicial 
decisions that have imposed on lenders the problems and costs of 
environmental cleanups imposed by CERCLA. In the face of these 
decisions when a borrower defaults on a loan, a lender now may 
hesitate to act to protect its security interest or to foreclose 
because EPA may impose on the lender a liability far in excess of 
the amount of the loan, since environmental clean-up costs have 
no connection whatever to the amount of the defaulted debt. 

some of the cases raising concern for lenders in this regard 
may ba summarized as follows In 1986, federal district courts 
ruled in two cases that cercla liability would be imposed on 
lenders when they foreclose on property. U.S. v. Maryland pan* S 
Trust . 63! F.Supp. 573 (Md. 1986) and Guidlce V. BFG 
Electroplating . 732 F.Supp. 356 (W.D. Pa. 1989). 

However until recently, the courts have concluded that so 
long as a lender did not foreclose on a property and had not 
participated In tha day-to-day operations of the property, the 
lander would not have any liability for cleaning up the site. 
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Most recently, the Federal Appeals Court for the Eleventh 
Circuit ruled that a lender is liable for cleanup costs "by 

participating in the financial management of a facility to a 
degree indicating a capacity to Influence the corporation's 
treatment of hazardous wastes." U.S. v. Fleet Factors Corp.. 901 
F.2d 1550 11th Cir. , 1990). Although the court in Fleet 
Factors correctly rejected EPA's request for a finding of 
liability for "any secured creditor that participates in any 
Banner in the management of * facility," the court's standard in 
practice is almost as problematic. The Court held that a lender 
can be held liable if it participates in the financial management 
of a facility in which it holds an indicia of ownership "to a 
degree indicating a capacity to influence the (borrower's) 
treatment of hazardous waste." 

Thus, in a workout situation, when EPA is most likely to 
proceed against the lender, the lender now has the following 
choices: 

1. protecting its interests in the traditional Manner by 
"participating in the Management of a facility to a 
degree indicating a capacity to influence" the 
borrower's significant decisions, thus falling afoul of 

the Fleet Factors testf 

2. foreclosing on the property and running the risk of 
being required to assume the liability of unknown 
environmental clean up costs because an environmental 
audit was not don* or is declared defective in 
hindsight; or 

3. not foreclosing and severely limiting its participation 
or not participating at all in the borrowers business 
decisions, thereby, running the risk that the resources 
of the business will be dissipated. 

Real estate has always been considered prime security for 
loans, both on the property itself and on businesses associated 
with it. Kow it has become suspect as security. What good is 
security, if it cannot be realized on without risking 
substantial, unknown liabilities in excess of the value of the 

These decisions are contrary to Congressional Intent in 
enacting cebcla with an express exemption from liability for a 
lender that "holds indicia of ownership primarily to protect his 
security interest . . .* Despite this clear legislative language, 
the courts In their search for deep pockets to pay for hazardous 
waste cleanups, have undermined the intended protection for 
lenders in the exercise of their rights to foreclose on and 
protect their security interests. 
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IV. Legislation Limiting Lender Liability 

ICSC supports The Lender Liability Act of 1990 . S. 2827, and 
H.R. 4494, similar legislation in the House. ICSC believes that 
this legislation strikes the appropriate balance between 
encouraging actions that protect the environment and protecting 
the financial system and businesses from unreasonable economic 
harm. 

The Senate bill protects the environmental and economic 
interests Involved by exempting insured depository institutions 
and mortgage lenders from liability under CERCIA, and excluding 
from the exemption lenders who had actual knowledge that a 
hazardous substance is located on a property or who caused such a 
release on the property but failed to take all reasonable 
actions necessary to prevent the release of the substance. 

> pass S. 2827 as soon as 

V. Bro ader Real Estat e Environmental Issues of Concern 

In addition to the specific requirements for cleanup under 
CERCIA and the associated costs, there are much broader issues 
surrounding the environmental aspects of real estate that affect 
lenders. In general, anything that increases the costs of owning 
or maintaining real property or reduces its value increases ths 
risks of owning, leasing, or making loans on the property. 

While ICSC has been a strong supporter of efforts to improve 
and maintain the environment as it is Impacted by shopping 
canters, ICSC also has been concerned about the applications of 
such environmental laws that have overreached or have had a 
perversa Impact on the environment 

One of the most extreme examples of the negative impact of 

environmental regulation has been that which has encouraged 
unnecessary removal of asbestos from buildings where its 
condition and location would allow it to be managed safely in 
place, it has been estimated that It will cost building owners 
over S100 billion to remove asbestos from their buildings. It 
has become apparent to everyone, including the EPA and the 
Congressional committees with jurisdiction over the issue, that 
the removal of the substantial portion of the asbestos in 
buildings that can be safely managed in place is not only 
unnecessary, but would create environmental problems. This 
unnecessary removal primarily has been caused by a public 
misconception that all asbestos must be removed from buildings 
based on overly-alarming statements by EPA and the congress. 
This misperception has created market pressures by tenants, 
lenders, and purchasers of buildings for the unnecessary removal 
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of all asbestos, whether or not it can be safely managed In 
place. In recent Months, EPA has moved to correct this situation 
by asking statements and issuing guidance documents that indicate 
that managing asbestos in place, rathur than removal, is safe and 
acceptable in appropriate cases. However, sore needs to be done. 

In addition. Congress is now considering legislation that 
would extend certain asbestos related requirements from schools 
to public and commercial buildings. This legislation could be 
adopted in a way that would result in even more unnecessary 
removal of asbestos from buildings. This would further weaken 
many real estate owners devalue their properties, and increase 
the risk to their lenders. 

Legislation that would create a new program regarding 
research on indoor air pollution is now awaiting floor action in 
the Senate and is being considered by committees in the House. 
If drafted properly, this legislation could provide valuable 
research on ways to mitigate Indoor air quality problems. If 
drafted in a way that triggers pressures that force building 
owners to take actions that are environmentally unsound, 
unnecessary, and expensive, then this legislation would create 
problems similar to those experienced with asbestos - 

Other environmental issues such as wetlands protection also 
affect the risk involved In real estate loans The denial or 
substantial delay in approval of wetland permits or requirements 
and regulations to undertake expensive remedial measures can kill 
a project and make an existing loan valueless. 

The costs of removal of asbestos or of dealing with other 
indoor air quality problem decrease the cash flow of the property 
Owner and his ability to maintain and modernize the property, to 
attract and keep tenants, and to make the payments to carry debt. 
Doth environmental problems and the costs of environmental 
cleanup reduce the value of real property and its value as 
collateral for a lender. 

As discussed below, because of this impact on lenders, this 
Committee has an interest in and should be concerned about all 
environmental legislation and regulation that affects property 
financed with debt. 

A. Bisks To Lenders. The Deposit Insurance Funds. And The 
Resolution Trust Corporation Posed Bv Potential Real 
Estate Environmental Liability Claims 

ICSC believes that the risks for lenders, described below, 
would also apply to the FDIC and RTC as potential holders of real 
estate through foreclosure. Any person that holds real 
property, as an owner-operator, through a foreclosure by a 
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financial institution, or through a conservatorship by a 
government agency, is equally at risk from potential 
environmental liability elates. 

B. R jskg To Lenders Under Current Environmen tal Law 

There is major hidden exposure of the banking system to the 
impact of environment a 1 liability. The most serious threat is 
imposed by loans made on properties years ago before the problems 
of hazardous waste contamination of real property were 
understood, and where no environmental assessments were conducted 
prior to the making of the loan However, even loans made more 
recently oh properties where an environmental assessment 
conducted by a competent consultant found no evidence of 
contamination pose a threat to lenders because the contamination 
may be hidden and the assessment may be -declared inadequate to 
protect against either the borrower's or lender's liability under 

emeu. 

He do not have figures quantifying the extent of the 
exposure of lenders to environmental liability. Each lander's 
liability will depend on how many properties in its loan 
portfolio have been contaminated and how expensive it will be to 
clean it up. where contamination exists and the cleanup costs 
are high, loans may not be repaid because of the impact on the 
borrower of the cost of cleanup, and the value of the property 
■ay be reduced below the value of the balance of the loan by the 
costs of cleanup. 

He note that in a Forbes Mml iiH, article published earlier 
this year, a senior manager for KFKG Peat Berwick who specializes 
In environmental financial management estimated that banks could 
be responsible for $100 billion in environmental cleanup costs 
over the next 50 years. 

As described above, the risks of environmental liability 
that have already been identified by financial institutions may 
be the tip of the Iceberg of the total risk to the financial 
system from the application of the environmental laws. 



t of the threat of environmental liability, virtually 
all real estate loans now at least are partially recourse Non- 
recourse loans have been important to real estate development 
because persons whose business is the development and operation 
of rental real estate properties generally operate through 
partnerships and recourse loans are reflected on their personal 
balance sheets as potential liabilities Thus, if loans were 
recourse, developers with even a small number of properties would 
have such large liabilities on their personal balance sheets as 
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to preclude any future landing by most lenders. This would limit 
the development of real estate by the most experienced, 
afficient, and successful dsvalopera and owner*. 

Now, because of the real estate environmental liability 
problems of lenders, developers are receiving loans that era 
recourse as to environmental problems. Bacauaa of the 
potentially large cleanup costs involved, such loans may be 
equivalent to, if not more extensive in liability than, full 
recourse on the amount of the loan. 

Thus, the environmental problems of real estate further 
exacerbate the credit crunch problem about which ICSC testified 
before the Committee laat month. At same time as the banks are 
becoming more risk adverse to real estate loans, the 
environmental regulators are increasing the risks of landing for 
real aetata. 

D. R^sk* Q£ Loss To Agencies pr Instrumentalities Of The 
Federal Government Arising From Risks To Landers Under 
Currant Environmental Law And lenders' Wepnneas To 



The federal aganciea and instrumentalities that may have to 
foreclose on real property are likely to have the same problems 
for lenders regarding environmental liability as described above. 

V. Conclusion 

ICSC strongly urges the Committee to examine not only the 
specific problem of the environmental liability of lenders under 
CERCLA, but also the broader problems of how the application of 
the environmental laws, including EPA enforcement policies and 
judicial decisions, are imposing hidden risks on the financial 
system. ICSC urges the Committee to be concerned about all 
environmental legislation that affects the valua of security of 
financial institutions. 

Also, ICSC urges the Committee to examine how the responses 
of lenders and the bank regulatory system regarding the 
environmental liability involved in real estate loans are 
combining to exacerbate the credit crunch for shopping centers 
and other businesses that own real estate. 
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L1RMAN AID MEMBERS OF THE COMMITTEE. 



I AM JOHN T. JOHNSON FROM BUTTE, MONTANA. I AM PRESIDENT OF 
MINERS BANK OF BUTTE. OUR BANK IS A FINANCIALLY SOUND. SMALL, 
RURAL BANK. THE BANK'S TOTAL RESTRICTED AND UNRESTRICTED CAPITAL 
IS S2, 500, 000. 00. 

IN 1980, PRIOR TO THE ENACTMENT OF CERCLA, OUR BANK EXTENDED 
A S20O.O0O.OO SBA GUARANTEED TERM LOAN TO MONTANA POST AND POLE, 
A TELEPHONE POLE TREATHENT COMPANY IN BUTTE. MONTANA. DUE TO 
CHANGES IN FEDERAL LOGGING REGULATIONS, MONTANA POST AND POLE WAS 
UNABLE TO REMAIN IN EUSINESS. THE COMPANY DEFAULTED ON ITS LOAN 
TO THE SBA AND TO MINERS BANK IN EARLY 1984 . 

IN JUNE OF 1084, VITH THE ASSISTANCE OF THE SMALL BUSINESS 
ADMINISTRATION AND VITH THE VOLUNTARY CONCURRENCE OF THE OWNERS 
OF MONTANA POST AND POLE, MINERS BANK FORECLOSED ON CHATTELS AND 
RECEIVED A DEED II LIEU OF FORECLOSURE ON A PORTION OF THE PLANT 
SITE OWNED BY MONTANA POST AND POLE. THE BANK SUBSEQUENTLY WROTE 
OFF THE DEBT. AFTER THE BANK WROTE OFF THE DEBT, THE BANK MO 
LONGER HAD VALID SECURITY INTEREST IN THE REAL PROPERTY; WITH THE 
ACQUIESCENCE OP THE SBA, MINERS BANK RETURNED THE DEED TO THE 
OWNERS OF MONTANA POST AND POLE IN SEPTEMBER OF 10B4. THE BANK 
ALSO RELEASED ALL OTHER CLAIMS TO THE REAL PROPERTY THAT SEPTEM- 
BER. THE DEED FROM MONTANA POST AND POLE TO THE BANK WAS NEVER 
RECORDED AND, AS A RESULT. MINERS BANK PROPERLY CONTENDS THAT 
TITLE TO THE PROPERTY NEVER ACTUALLY TRANSFERRED TO THE BANK. 

EVEN SO, AND ON THE BASIS OF THE BANK'S ALLEGED AND DOUBTFUL 
THREE MONTH OWNERSHIP OF A PORTION OF THE PLANT SITE IN 1984, 
THIS PAST FEBRUARY, SOME SIX YEARS LATER. OUR BANK WAS ONE OF 
THREE PARTIES NAMED AS A PR. P. (POTENTIALLY RESPONSIBLE PARTY) 
BY THE E.P.A. AND THE STATE OF MONTANA ON THE MONTANA POST AND 
POLE SITE. THE OWNERS OF MONTANA POST AND POLE ARE VIRTUALLY 
JUDGMENT PROOF. THE REMAINING PARTY IS ONE OF AMERICA'S LARGEST 
CORPORATIONS; ARCO. WE BELIEVE THAT THE STATE AND E.P.A. EXPECT 
MINERS BANK TO PAY A SUBSTANTIAL PORTION (IF NOT HALF> OF THE 
TOTAL COSTS OF CLEANING UP THE MONTANA POST AND POLE SITE. 

THE PRE-CLEANUP COSTS ON THE SITE ARE PROJECTED AT 
SI, 200, 000. 00. THE ACTUAL CLEANUP COSTS AT THE SITE ARE PROJECTED 
TO BE ABOUT IS, 750 , 000. 00. THE TOTAL BILL FOR THE CLEANUP WILL 
THEREFORB BE ABOUT TEN MILLION DOLLARS. IF MINERS BANK IS FORCED 
TO PAY ONE HALF OF THE COSTS OF JUST THE PRE-CLEANUP COSTS AT THE 
SITE, OR S600.000.00, THE BANK'S CAPITAL WILL, TO USE A BANKING 
TERM OF ART, BE UNDER CLOSE REGULATORY SCRUTINY . IF THE BANK IS 
FORCED TO PAY AS MUCH AS SI , 500, 000. 00 IN THIS PROCESS. THE BANK 
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COULD BE JUDGED INSOLVENT BY THE REGULATORS. THE BANK SIMPLY DOBS 
■OT HAVE THE RESOURCES TO PAY EVEN A SUBSTANTIAL PORTION OP THE 
CLEAN UP COSTS. AS i STATED OUR TOTAL RESTRICTED AND UNRESTRICTED 
CAPITAL IS OILY »2. 500, 000. 00. 

IN 1984, OUR BANK USED ENVIRONMENTALLY ACCEPTABLE LOAN 
MANAGEMENT PRACTICES. FOR EXAMPLE, THE DESCRIPTION ON THE DEED 
GIVEN TO THE BANK WAS FOR A PORTION OF THE SITE THAT WE BELIEVED 
WAS HOT CONTAMINATED. WE WORKED CLOSELY WITH THE SB*. AND UNDER 
ITS DIRECTION IN HANDLING THIS PROBLEM SBA LOAN. VE ATTEMPTED TO 
ACT AS, IF NOT MORE, PRUDENTLY THAN BANKING AND CORPORATE LAV 
REQUIRES. THE SOUND MANAGEMENT PRACTICES THAT WERE ACCEPTABLE SIX 
YEARS AGO NOV, HOWEVER, APPEAR TO BE A POTENTIAL DEATH KNELL. 

I ALSO VANT YOU TO KNOW THAT AS A P. R. P. , OUR SMALL BANK 
HAS PAID OUT OVER S120.000.00 IN TECHNICAL SUPPORT AND LEGAL 
EXPENSES SINCE FEBRUARY 1 TO DEFEND ITSELF IN THIS MATTER. I AX 
TOLD THAT A MERE P. R. P. DESIGNATION IS NOT SUBJECT TO ANT DUB 
PROCESS CHALLENGE; YET THE PENALTIES FOR IGNORING A P.R.P. LETTER 
ARE POTENTIALLY DEVASTATING. OF COURSE. INSURANCE COMPANIES 
DISCLAIM ALL RESPONSIBILITY TO DEFEND AGAINST AND TO PAY CLAIMS 
STEMMING FROM A P.R.P. NOTICE. 

I ASK YOU THIS QUESTION: IS IT THE INTENT OF CONGRESS TO 
BANKRUPT INNOCENT SMALL LENDERS IN THE NAME OF CLEANING UP A 
VASTE SITE VHEN THOSE INNOCENT LENDERS HAD NOTHING TO DO VITH 
POLLUTING THE SITE AND THE BANKRUPTCY WILL CONTRIBUTE LITTLE OR 
NOTHING TO CLEANUP PROCESS? 

WE SUPPORT THE THRUST OP SUBTITLE 8, S. 2827. THANK YOU. 
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Mortgage Bankers 
Association of America 



The Honorable Donald * 



Dear Mr. Chairman: 

The Mortgage BanXers Association of America respectfully 
requests that the attached statement regarding S 2827 'the Federal 
Deposit Amendments Act" be included in the record of the July 19th 
hearing on this Issue. The members of the Mortgage Bankers 
,_..,__ ___ .,_..,_..,.. ,._ . a ,.. •-■-,1m. B" of that 

MBA supports a national commitment to protecting the 
environment and the public health from the deleterious effects of 
pollution and hazardous substance contamination. The effort to 
clean up existing contamination and to prevent future contamination 

is an important public goal of society. 

amption for lenders 
the original 198 Comprehensive Environmental 
Response, Compensation and Liability Act of 1980. Recent court 
decisions which hold lenders protecting security liens liable for 
cleanup of hazardous waste under the Federal Super fund statute 
threaten the financial viability of all lenders. 

He appreciate the Committee's effort to hold this hearing and 
examine this serious issue. He look forward to working with the 
Committee to enact legislation to address this issue this year. 
Please contact Ann vom Eigen of my staff if you have any questions 
or we can be of further assistance. 



z.„b, Google 



STATEMENT OF 
THE MORTGAGE BANKERS ASSOCIATION OP AMERICA 



UNITED STATES SENATE 
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The Mortgage Bankers Association of America (MBA)* appreciates the opportunity to 
present its views on S 2827, the "Federal Deposit Improvements Act of 1990", and other 
Environmental Risks to Lenders. Real estate lenders are profoundly concerned about 
potential liability under the Comprehensive Environmental Response, Liability, and 
Compensation Act. ("CERCLA," commonly known as "Superfund"). In consequence, we are 
deeply interested in Subtitle B of S 2827, the "Lender Liability Act of 1990." Our statement 
therefor reviews the general issue of lender liability under Superfund, EPA's current policies 
and practices regarding tender liability, and comments on S 2827. 

MBA supports a national commitment to protecting the environment and the public health 
from thedeleteriouseffcctsofpollutioiiandliazardoussubstance contamination. The effort 
to clean up existing contamination and to prevent future contamination is an important 
public goal of society. MBA strongly supports S 2827, and similar legislation, such as the 
House companion legislation, HR 4494, which would restore the exemption from liability 
for Superfund cleanup for those lenders who do not actually contribute to contamination 
of a property. 

We believe that this exemption was originally intended by Congress, and is necessary 
because of the practical reality of the business world. Mucbof the real property, and most 
businesses in the United States, are financed and, therefore, have outstanding liens. We 
believe that Congress could not have intended to hold lenders in the business of financing 
real estate acquisitions liable for hazardous waste cleanup under Superfund because these 
lenders took action to protect their secured real estate interest 

In contrast, court decisions such as that in U.S. v. Fleet Factors Corp. r Case No. 89-8094, 
slip op. (lltb Ore; May 23, 1990), which bold lenders liable for Superfund cleanup if they 
exercise legal rights under a security lien to restructure a loan or foreclose on a property, 
could threaten the financial viability of all lenders. If current legal trends continue, lenders 
could become liable for the cost of cleaning up many "orphan" Superfund sites where 
financially viable owners or contributors to the pollution at the Superfund property cannot 
be found. Lenders arc being held liable despite the fact that they did not contribute to the 



* The Mortgage Bankers Association of America is a nationwide organization devoted 
exclusively to the field of housing and other real estate finance. MBA's membership 
comprises mortgage originators and servicers, as well as investors, and a wide variety of 
mortgage industry-related firms. Mortgage banking firms, which make up the largest 
portion of the total membership, engage directly in originating, selling, and servicing real 
estate investment portfolios. Members of MBA include: 

- Mortgage Banking Companies - Mortgage Brokers 

- Commercial Banks - Title Companies 

- Savings and Loan Associations - State Housing Agencies 

- Mortgage Insurance Companies - Investment Banks 

• Life Insurance Companies - Real Estate Investment Trusts 

MUA headquarters is located at 1125 15th Street, N.W., Washington, DC 20005; Telephone 
(202) 861-6500, 
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pollution and were not aware of the pollution. In some instances, lenders had exercised 
due diligence procedures to ascertain whether environmental problems existed prior to 
extending ftandng Leaden are being held liable for cleanup merely because they became 
owners of the property through default 

In Urfi , v r B eg EMM CflCii the court denied summary judgment to a lender seeking 
relief from Superfund liability. The decision also encourages lenders to 'monitor the 
hazardous waste treatment systems and policies of their debtors and insists upon compliance 
with acceptable treatment standards". Lenders cannot, as a practical matter, meet divergent 
legal requirements to stay at arms length to avoid Superfund liability, while simultaneously 
policing the environmental practices of their borrowers. 

Consequently, we deeply appreciate the Committee's decision to hold this hearing at the 
present time and focus public and Congressional attention on this issue. MBA believes 
legislative action restoring the exclusion for lenders is urgently needed for two reasons. 
Legislation is necessary (1) to provide guidance to the courts, and (2) to discourage parties 
who see lenders as convenient deep pockets from bringing law suits against lenders who do 
not cause or contribute to contamination. Enactment of legislation restoring the liability 
exclusion for lenders is, therefore, a critical goal for mortgage bankers and other lenders. 
We hope the Committee will proceed to mark up a lender liability bill this year. 

Siipfrfiin.1 I iahility 

Superfund provides a statutory framework of strict, joint and several liability to allow 
recovery for the cost of (1) removing hazardous waste found on a property, (2) remedying 
a "release or threatened release of hazardous substances," and (3) remedying the harm to 
natural resources caused by the release. A Superfund release has been very broadly 
interpreted, to mean almost any type of discharge that violates Federal environmental 
standards. Under the concept of strict liability, a plaintiff does not need to prove fault 
(Neither care, negligence, good or bad faith, or knowledge or ignorance will save a 
defendant.) In addition, because Superfund liability is joint and several, one person can 
be liable for the entire cleanup of a property, even if others contributed to the pollution. 

Numerous cases have held lenders liable as "owners" or "operators" under the Superfund 
statute. Sections 9601(a)(l)and (2) define an "owner or operator", in the case of a[a 
property] facility, as a person "owning or operating such facility, and persons who owned 
or operated the facility at the time of the disposal of a hazardous substance.* Courts have 
thus held that lenders can be deemed liable as owners of a property in the following 
situations: (1) as a result of an equity interest in the property, (2) because they have 
obtained ownership through a bankruptcy or foreclosure, or (3) where they have not 
foreclosed, but were construed to have contributed to or have operated a facility or site. 

The Superfund statute provides two specific forms of relief for lenders who are sued. One 
provision is a statutory exclusion, the other is a defense. We emphasize that these two 
statutory provisions arc distinct and separate. The secured creditor or lender exemption 
is clearly designed to accommodate lenders' business practices; the innocent landowner 
provision is a defense. 
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Tlv- It.niinry Rurhm'on: Secured Creditor 

MBA believes recent court decisions have ignored the "existing secured creditor exemption' 
in the Superfund statute. That exemption was established in the original legislation, which 
was enacted in 1980. The statute excludes from liability secured creditors. i.e., a person who 
"without participating in the management of a.. .facility, holds indicia of ownership primarily 
to protect his or her security interest in the facility" (42 U.S.C. Sec 9601 (20)(a)). The 
court decisions in question fail to recognize that lenders must take actions to protect their 
security interests. A security lien on collateral which cannot be acted on, is valueless. 

The Statutory Defense: Innocent Landowner 

A defense to Superfund liability which is available to lenders and other parties is a "third 
party innocent landowner* defense established under 42 U.S. C Sec 9607 (b). That defense 
precludes liability if environmental damages are caused solely by an Act of God, an act of 
war, or an act or omission of a third party. The third party must be ... "someone whose act 
or omission occurs in connection with a contractual relationship." 

The Superfund Amendments and Reauthorization Act of 1986 (commonly referred to as 
SARA), clarified in 42 U.S.C 9601(35)(A) that land contracts, deeds or other instruments 
transferring title or possession' are within the definition of "contractual relationships". 
SARA also established the innocent landowner defense, which modifies the third party 
defense. The defense would apply if the real property ... "was acquired by the defendant 
after the disposal or placement of the hazardous substance..., and the defendant established 
by a preponderance of the evidence that ... at the time the defendant acquired the facility 
the defendant did not know and had no reason to know that any hazardous substance which 
is the subject of the release or threatened release was disposed of on, in, or at the facility.* 

The defendant must also establish that "(a) be exercised due care with respect to the 
hazardous substance concerned, taking into consideration the characteristics of such 
liazardous substance, in light of all relevant facts and circumstances, and (b) be took 
precautions against foreseeable acts or omissions of any such third party and the 
consequences that could foreseeable result from such acts or omissions.' 

To establish that the defendant had no reason to know about the contamination, the statute 
stipulates "the defendant must have undertaken, at the time of acquisition, all appropriate 
inquiry into the previous ownership and use of the property consistent with good 
commercial or customary practice in an effort to minimize liability. For purposes of the 
preceding sentence, the court shall take into account any specialized knowledge or 
experience on the part of the defendant, the relationship of the purchase price to the value 
of the property, if uncontarninated, commonly known or reasonably ascertainable 
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There is presently no clear guidance on wbal actions constitute due diligence to qualify a 
lender (or anyone else who acquires an interest in property) for this defense. The 
Environmental Protection Agency (EPA) released a guidance document last year regarding 
due diligence requirements under Superfund ("Guidance on Landowner Liability under 
Section 107(a)(1) of CBRCLA, De Minimis Settlements under Section 122(gXl)(B) or 
CERCLA, and Settlements with Prospective Purchasers of Contaminated Property" June 
6,1989). However, this Guidance does not address the requirements of what specific steps 
should be covered in an environmental assessment, a tool commonly used by many lenders. 
Instead, the "Guidance" indicates that "a determination as to what constitutes "all 
appropriate inquiry* (the level of review) under... the circumstances is to be made on a 
case-by-case basis." This EPA guidance thus provides no. useful information to lenders 
regarding the appropriate steps for due diligence. 

Further, even if EPA provided guidance to Federal agencies or lenders, it will not solve 
lenders' legal problems as private parties may still bring suit under Superfund, (under 42 
U.S.C Sec. 9607.) 

We also note that, a 1986 amendment to the CERCLA statute (42 U.S.C 9601(a)(l)and 
(2)) provides an exclusion from the definition of owners' for state or local governments who 
acquire a facility through the types of circumstances with which lenders are concerned, 
namely bankruptcy, foreclosure, and delinquency. Thus, Congress has, in a prior instance 
addressed the problem encountered by innocent parties faced with liability under Superfund 
because a true owner or operator of a property is no longer financially viable. 



RISK OF SUPERFUND LIABILITY IN REAL ESTATE TRANSACTIONS 



court cases that have caused lenders concern deal with commercial issues, Superfund 
liability extends to and arises in ordinary commercial and residential real estate lending 
transactions. We hope the background information provided below on our membership and 
bow our members address the issue of Superfund liability will prove helpful to the 
Committee. 

Real estate lenders manage their portfolios in a variety of ways. Portfolio lenders primarily 
originate and hold loans. Traditional mortgage bankers originate loans and quickly place 
them with investors in the secondary market. Other mortgage bankers do not even close 
loans in their own name, but match real estate investments and investors, and dose a loan 
in the investor's name. Some lenders also take participatory interests in real estate, 
particularly in commercial projects, and consequently are technically considered both an 
owner and a lender. 
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include many insurance companies and pension funds, finance nonresidential commercial 
properties, such as office buildings and hotels. 

The possibility of finding hazardous waste sites on properties, and potential Superfund 
liability, affects all these different types of lenders in all of these different types of 



Owners of property on which hazardous waste is found face the practical problem of 
disposing of the contaminated material. In addition, property owners may be responsible 
under nuisance theory in tort law for hazards maintained on their properties. However, the 
imposition of Siiperfund's strict, joint and several liability by courts on lenders who had no 
responsibility for generating, transporting, or disposing of that hazardous waste is yielding 
highly inequitable results. 

While there is obviously a relatively higher risk associated with lending to certain types of 
businesses, such as chemical manufacturers or waste disposal facilities, the risk of Supernind 
liability extends far beyond environmentally sensitive operations. Superfund sites include 
abandoned hazardous waste sites or prior uses which include underground storage tanks. 
Consequently, the potential for Superfund liability exists even in exclusively residential 

If contamination is discovered in a property serving as collateral for a loan, the borrower 
may encounter unanticipated cleanup costs. Those costs are likely to be significant enough 
to impact the cash flow from a property and force a borrower to default on its loan. Under 
existing court interpretations of Superfund, a lender is meed with a Hobson's choice. The 
lender must either write off the investment in the property, or risk liability for the entire 
cleanup cost by becoming involved in a workout The cleanup cost may well exceed the 
lender's investment in the property, and the value of the property. 

Today, lenders who take a partial ownership interest in a property recognize that they may 
be held liable under Superfund. However, even lenders who do not hold ownership 
interests, but hold security interests on real estate can become 'owners," when a borrower 
defaults on a mortgage. If a lender forecloses, or is given title to the property in lieu of 
foreclosure, there is a strong possibility, under current case law, that the lender may be 
deemed to be actively involved in managing the property, and thus liable under Superfund. 
In addition, under the Fleet case, lenders who do not take title to real property, but merely 
take ordinary actions to protect their security interests prior to foreclosure may also be held 
liable. 

These legal theories have formed the basis of lawsuits against lenders. The likelihood of 
success on these theories, the knowledge that rules of civil procedure encourage joining all 
potentially liable parties at the beginning of a lawsuit, and the fact that lenders are 
perceived as 'deep pockets" have substantially increased the likelihood that innocent lenders 
will be involved in litigation. The high cost and lengthy time involved in disproving liability 
often drive lenders to seek pretrial settlement— a cost effective but not necessarily fair, 
option for lenders. 
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other issues 

The remainder of our statement focuses on legal developments relating to lender liability: 
some early court decisions ; the implications of the recent court decision U-S. v Fleet 
Factor's Corp, and our involvement in a process designed to formulate guidance on the 
steps involved in environmental due diligence. The statement also addresses some 
additional technical issues concerning the language contained in S 2827 that reflect recent 
legal developments, and additional concerns that have arisen as the extent of the 
environmental liability question has become better understood. 

The viability of the secured creditor exemption was first called into question in U-S. v. 
Myjjarjd i&nit aaj Tt»«. to* F.Supp. rnmud mm. th» «,,» in m.™i.«h n» n ir pjj 
Trust determined that a bank, wlu'cb bad foreclosed on a loan in default, was liable because 
it bad become an owner of the property, notwithstanding the secured creditor exemption. 
In contrast, in U.S. v. Mirabile. IS EnvtLRep. (Envt L. InsL)EJ>. Pa. 1985, 20992, the court 
held that ownership resulting from foreclosure was not sufficient to hold a lender liable, but 
a lender could be liable as an operator if it participated sufficiently in the management of 
the property. The Mirahile court granted summary judgment tn a leader who had secured 
the property from vandalism, inquired about the cost of removing some drums, and sought 
additional purchasers. However, in the same case the court denied summary judgment to 
a lender who participated more actively in the business operations. 

These cases are illustrative of the differences among the courts. Further, the dicta in the 
various decisions provide little direction to lenders faced with the practical reality of 
dealing with a loan that is in default The Fleet decision, in addition, may in fact, 
encourage private parties to sue lenders. 

The Impact of HuLEssiIasian. Case 

As noted above. Congress included the secured creditor exemption in the original Superfund 
statute when it was enacted in 1980 in order to relieve lenders, who had not caused or 
contributed to contamination, from liability. However, the courts have interpreted this 
provision aggressively, and nave sometimes held lenders liable for environmental cleanup 
under Superfund. While previous cases held lenders who became actively involved in 
business operations liable for Superfund cleanup, the court held that Fleet Factors, a lender, 
could be held liable as one who participated in the financial management of a facility from 
which EPA had removed hazardous substances and asbestos containing materials, (emphasis 
added) 

In Fleet the court effectively articulated a new standard for lenders in stating that "a 
secured creditor may incur ... liability, without being an operator, by p»ttiriraring in iiw 
fjTunrial mosjgHnflBI of a facility to a degree indicating a capacity to influence the 
corporation's treatment of hazardous wastes. The court stated "that it would not be 
necessary for the secured creditor actually to involve itself in the day-to-day operations of 
the facility in order to be liable," although such conduct will certainly lead to the lost of the 
protection of the statutory exemption. Similarly, the court slated that it would not be 
necessary for the secured creditor to participate in management decisions relating to 
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hazardous waste in order to be held liable. Rather, a secured creditor will be judged liable 
if its involvement with the management of the facility is 'sufficiently broad to support the 
inference that it could affect hazardous waste disposal decisions if it so chose." (emphasis 
added). The court dramatically lowered the threshold of participation in a borrower's 
affairs that may safely be exercised by a lender. Thus, a lender's most protective option 
is not to participate at all in any decisions-financial or operational -if it wants to avoid 
liability. 

Prior to this case, lenders could argue the applicability of the precedent set in Mirabile. 
Under Mirabile, a lender could, without fear of liability, take certain actions to protect its 
security interest provided that the actions related to financial management, although 
participation in day-to-day operations of a facility would trigger liability. The Mirabile 
decision stated that *[M]ere financial ability to control waste disposal practices ... is not ... 
sufficient for imposition of liability." The Fleet decision thus specifically rejects the 
Mirabile holding. 



Prior to the Fleet decision, lenders were confident that simply holding security hens 
collateralized by real property or a security interest in property which was current, would 
not subject them to Superfund liability. This threat never materialized unless a borrower 
fell into arrears, i.e, was not current on loan payments. Lenders monitoring loans in their 
portfolio that were experiencing financial problems could contract for an environmental 
assessment, and determine, on the basis of that assessment (and other factors), whether 
foreclosure was uu appropriate response. MBA members have in fact, on the oasis of such 
assessments, chosen not to foreclose, and forfeited their investment in a property, rather 
than subject themselves to potential environmental liability. 

Prior to the Fleet decision, lenders could attempt to avoid liability for environmental 
problems they did not cause. In practice, lenders use the remedy of foreclosure reluctantly, 
preferring to try to work with defaulting borrowers to cure the defaults and avoid 
foreclosure. Lenders refer to this activity as a "workout* Loan documents routinely give 
lenders marry powers in workout situations and these powers are routinely exercised, with, 
of course, the limitation that lenders should not engage in wrongful "control* of a debtor, 
based on cases such as State National Hank nf El Paso v. Farah Manufacturing Company. 
Inc. 678 S.W. 2d 661 (Tex Civ. App. 1984) (writ dismissed.) Following Fleet, lenders may 
find that any actions undertaken to "work out" a loan may subject them to liability. 



It is in the public interest to encourage, rather than discourage, lenders to help borrowers 
with contaminated property to solve their problems constructively, including cleaning up the 
contamination on their properties. Unless the secured creditor exemption is interpreted to 
protect lenders from liability in workout situations, lenders will be discouraged from 
facilitating this public interest 
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Tbe Fleet decision reaches far beyond ■ reasonable interpretation' of the statute and the 
practical realities of lending practices. This new test effectively turns lenders into 
environmental policemen. It could easily be interpreted by the court on remand, or by 
other courts, to require a lender to investigate tbe waste treatment system and policies of 
potential debtors. MBA contends that this role cannot feasibly be performed by lenders, 
who have little or no expertise in the environmental area, and could easily subject a lender 
to the charge by the debtor of wrongful control. 

Environmental Thie. Dfljgeflg 

Concerns have been raised that restoring the Superfund exemption from liability for lenders 
will provide disincentives to lenders to identify environmental hazards on real property and, 
thus, discourage identification and cleanup of Superfund sites. This perspective fails to 
reflect economic reality. 

As noted above, the presence of environmental hazards dramatically affects the value of the 
property that serves as collateral for the loans and the ability of borrowers to pay. 

Thus, even if S 2827 is enacted, lenders will avoid originating loans on contaminated 
property. If the borrower is forced into default by cleanup costs and the lender forecloses, 
the lender is unlikely to find a buyer for the property. Instead, the lender will have a 
contaminated property in its portfolio. Consequently, even with enactment of S 2827, or 
similar legislation, pressure to identify environmental hazards will remain. 

Many lenders take steps to minimiw the probability of environmental litigation by requiring 
due diligence inquiries before a foreclosure is filed. Environmental analysts or consulting 
firms can be hired to perform environmental assessments-a review of the property for 
environmental hazards— as a prerequisite for foreclosing on a loan. This preliminary review 
often can reduce but not eliminate the risk of environmental contamination on a site. 

While the trend to require errvironmental assessments in connection with originating 
commercial real estate loans is growing, it is not yet universal. According to a national 
survey conducted in the fall of 1989 on behalf of Boelter Associates, an environmental 
consulting firm located in Chicago, an environmental assessment was performed for slightly 
over seventy percent of recent commercial and industrial real estate loan transactions. 

Lenders involved in single family residential transactions typically do not require 
environmental assessments because errvironmental hazards not as likely to be present in 
residential areas, and the cost burden on single family borrowers would be too high. 

In addition to providing information on the site, an environmental assessment may also 
qualify a lender for exclusion from Superfund liability under the 'innocent landowner" 
defense added to tbe Superfund statute discussed above. 

Superfund liability is thus significantly changing tbe way in which commercial real estate 
lenders do business, and, in tbe process, is increasing real es' ~" 
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costs amHatrd with environmental investigations and the delays involved in conducting 
analyses am iIki place the economics of a real estate transaction at hit Leaden tee that 
although they bad no involvement in generating or depositing hazardous waste on a 
property, they may be liable for a remedial action several times the value of the p r o pe rt y. 
In many instances, the cost of cleanup can for exceed the value of the land that is security 
foe the loan. 

While environmental assessments can prove valuable in identifying environmental hazards, 
tney are expensive and not infallible. Moat often, environmental assessments are conducted 
in phases with subsequent, more intensive assessment occurring only If deemed necessary 
by results of the phase one assessment. The cost of environmental assessments can run 
from a low of approximately 12,000 to many tens of thousands of dollars. Although the 
absence or presence of contamination is not tied to the value of the transaction, for 
practical purposes a small transaction cannot bear the same costs as a large transaction. 
A loan on a 160,000 residential property, or even a loan on a 1750,000 garden apartment 
buildings cannot bear the same assessment costs as a loan on a multi-million dollar office 
bunding. Moreover, even when the value of the transaction justifies greater expense, there 
will always be unknown risks. Consequently, we are concerned that the term "appropriate 
inquiry" in the innocent landowner defense provided by Congress in SARA should not be 
interpreted so as to impose unrealistic standards of inquiry on property owners and lenders. 

There is little useful judicial or regulatory guidance as to the meaning of the inquiry 
required to qualify for the innocent landowner defense. While this provision could be 
interpreted to benefit a tender, a lender must also exercise due care upon the discovery of 



The viability of environmental assessments in qualifying for the innocent landowner defense, 

»tn-nw1 mtru- rmirK runvifMHtvarvin ff rwailh In Inf 1 Qhjjca] I ah.lnp. v. Stgw.m Caxe. 

No. CV 87-9472, slip op. (E.D.N.Y. Jan. 11, 1990), the court found that because 
contamination was not visible on inspection, Internationa] Clinical Laboratories did satisfy 
the innocent landowner defense. On the other hand, in BCW Assoc, Ltd. v. Occidental 
QMffn r^rs No. 86-5947, (slip. op. (E.D. Fa. Sept 29, 1988), a purchaser and lessees, 
whose engineering firms reported that the buildings were free of hazardous waste and 
contamination", were denied the protection of the innocent landowner defense. 

Consequently, MB A is actively participating in a process sponsored by the American Society 
of Testing Materials, which is designed to develop voluntary industry standards that would 
specify the steps to be undertaken to constitute "all appropriate inquiry." We hope that this 
process can be completed in early 1991, and that this product will be a useful means for 
ig, not only the extent of environmental contamination on a property and the 
it effects on human health (as well as the value of the property), but, also, the 
specific elements of a due diligence defense. We understand that the American Institute 
of Envrronuiental Property Auditing is also developing due diligence guidelines. 

Even if due diligence protocols are developed and adopted by the industry, the lending 
community would continue to advocate addressing the problem of lender liability under 
Superfund through S 2827. Due diligence serves to identify environmental hazards and may 
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provide a legal defense. The assurance provided by the provisions of S 2827 far exceeds 
. the protection supplied by a legal defense which must be asserted in court 

It is in BPA's interest to construe the "innocent landowner defense* narrowly, and ensure 
that it is available to the fewest possible parties. We assume that EPA, or private parties 
could argue that the defense should not apply (1) when hazardous substances are disposed 
of during the term of the loan and cleanup costs force the borrower to default, (2) an 
environmental assessment failed to identify hazardous waste, and (3) minimal amounts of 
hazardous waste were identified at the time due diligence was performed, so although the 
hazardous waste found was not the waste which prompted the cleanup. This later argument 
was used in Amoco QI J C o , Vl Jordan Inc. (889 F 2nd 664X5th (^/(January 23, 1990.) 

Enactment of S 2827 will provide a 

regarding lender liability that will in 

who view bankers and lending entities as deep pockets, that innocent lenders should not be 

held liable under Superfund. 

Hf^piTn endatJons 

The sophistication of the financial markets and lending transactions, and the proactive 
interpretation and rapidly evolving legal theories of the courts, suggest new issues that the 
lender liability legislation should address. These issues, which could be addressed in either 
revised bill language or in the report, accompanying the legislation, are summarized briefly 



MBA believes that the legislation clarifies that lenders who have foreclosed would not be 
liable for Superfund liability. In addition, it addresses many of the issues in the new test, 
articulated in FJeeJ. which, raise serious issues concerning potential treatment of lenders' 
activities with respect to financial management of problem loans and of all outstanding real 
estate loans. We suggest that the language be revised to deal with the 'operator" issue 
under Superfund. As a practical matter, lenders who deal with a property in default must 
often take steps beyond merely "securing" a property, that might be interpreted as 
"operating" a facility under court interpretations of Superfund. In addition, lenders may well 
end up with a property on their hands for a substantial period of time while they seek a 
buyer. Some provision should be made to address this circumstance. Consequently, 
expansion of the bill to clarify coverage of lenders in those situations would be useful. 

It would also be helpful for the Committee to indicate that the exemption from Superfund 
liability for lenders, provided in S 2827, specifically rejects the assumption in Fleet that 
lenders must act as environmental police officers and bear the liability of their borrowers 
for contamination they did not cause. We hope the report could indicate that lenders who 
become involved in workouts or in supervising loans in default may exercise their rights 
over financial matters of the borrower without fear of liability. Ideally, the legislation 
should allow lenders to take steps to encourage borrowers to handle contamination 
responsibly without fear of liability. It is in the public interest for lenders to encourage 

10 
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responsibly without fear of liability, ll is in the public interest for lender* to encourage 
borrowers to handle contamination responsibly, and this kind of a clarification will allow 
them to do so without fear of liability. 



We support the language in S 2827 which denies lenders who contribute to contamination 
the benefit of the exception. Certainly, lenders who contribute to contamination should be 
liable. However, for the reasons stated above, we fear that the courts have so expansively 
interpreted the phrase, "contributed to the release," to include almost any actions taken by 
lenders as "causing or contributing to a release". Provisions that allow lenders to address 
environmental hazards would, therefore, allow lenders to take action on environmental 
problems without fear of increasing their liability. 

Bam pj Exdu&ion 

We appreciate the fact that S 2827 excludes "mortgage lenders" from liability, which we 
believe will shield mortgage bankers, the real estate departments of insurance companies, 
pension funds, and Other lenders from Superfund liability. In addition, the Committee 
should clarify that the exemption applies to lenders who did not originate the loan. In 
Abror, Inc. v. S»»t» strw* sunk- .„h ty,.« r» d.C. Mass Case No. 88- 1324- K, filed August 
21, 1968, for instance, a lender who acquired a loan through a merger, has been sued and 
has agreed, in the context of a settlement agreement, to pay 17 percent of the total liability 
for cleanup. 

Many residential real estate loans are originated by mortgage bankers who close loans in 
their own names, but immediately sell the loans to Others. These lenders are technically 
in the chain of title, but can have no practical impact on the financial management of the 
loan either at origination, or on an ongoing basis. Prior to the Fleet decision, MBA would 
not have assumed that courts would reach back to such an extent and hold such lenders 
liable. However, given the dicta in Fleet, we believe it would be worthwhile for the 
Committee to address those lenders who participate in loan servicing or placement. 

Consequently, extension of the exemption to lenders and others wbo acquire and service 
loans would prove helpful. In addition, the Committee should consider inclusion in the 
exemption of the Federal secondary mortgage market entities, such as the Government 
National Mortgage Association, the Federal National Mortgage Association, and the 
Federal Home Loan Mortgage Corporation. These entities, like the Resolution Trust "" 
Corporation, can bold mortgage loans obtained from the primary lender. 

Many loans are also pooled or securituted and sold in whole or in part to investors as 
mortgage-backed securities. Lenders who act as mortgage-backed security issuers do not 
hold beneficial or equitable ownership on the mortgages, but only hold nominal title 
sufficient to service the mortgages. Consequently, some clarification as to whether or not 
this type at security is covered would prove helpful. 
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The Committee has included language requiring banking agencies to take actions "to assure 
that depository institutions develop and implement adequate procedures to evaluate 
potential environmental risks that may arise from or at property or operations subject to 
their lending and fiduciary activities." It also directs HUD to promulgate guidelines to 
assure that mortgage lenders develop and implement equivalent procedures to evaluate 
potential environmental risks that may arise from or at property or operations subject to 
their lending activities. 

We ask the Committee to note again that the lender has an economic incentive to evaluate 
the presence of environmental hazards on a property. MBA is therefore, actively involved 
in a process to determine voluntary due diligence standards. We hope that the Committee 
will take this activity into account. 

We also hope that the Committee will recognize that certain agencies may have particular 
familiarity with financing certain properties while they may lack expertise with regard to 
other types of transactions. Therefor, we suggest that the Committee consider which 
agency, if any, can appropriately regulate particular types of lenders. We also hope that 
the Committee will direct the agencies with regulatory authority over specific lenders to 
take into account existing agency procedures, such as the environmental reviews provided 
under HUD's current subdivision processing requirements. (Mortgagee Letter 89-9). 

In addition, these procedures should be developed in consultation among the federal 
agencies and affected private parties and entities- Ideally, procedures should be consistent, 
and reflect the practical realities facing national lenders. We hope these procedures would 
facilitate, rather than impede, operation of the capital markets, and foster provision of 
affordable housing. 

Shifting the Burden of Proof 

We recognize and appreciate the fact that S 2827 amends the Federal Deposit Insurance 
Act to exempt depository institutions and mortgage lenders from environmental strict 
liability law. By taking this approach, rather than amending the Superfund law, the 
legislation would shift responsibility to the government to prove its case, rather than 
requiring, as under HR 4494, the lender to prove that it has not fallen within the definition 
of those liable. We believe this provision is one of the most significant features of the bill 
and applaud the Committee for initiating. 

In conclusion, MBA wishes to express its appreciation to the Committee for addressing this 
issue, and its continuing effort to consider modifications to the legislation that address 
current concerns. We look forward to working with the Committee to refine S 2827 further 
and to push for enactment of legislation this year. We would be happy to respond to 
requests for additional information. Please contact Michael Ferrell or Ann vom Eigen of 
MBA's Legislative Department for any assistance that you or your staff may require. 
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Mr. Chairman and Members of the Committee, the New York State Bankers Association, 
which is the trade association representing New York State's commercial banking industry 
is pleased to submit the following statement. Our membership consists of independent 
community, regional and money center banks throughout New York State. 

We appreciate the opportunity to submit a statement for the record on the important issue 
of environmental liability. This issue is extremely important for our member banks which 
are affected in their capacities as both lenders and corporate fiduciaries. 

We strongly support the efforts of Senator Gam and the provisions of S. 2827 that would 
be a logical resolution of the current uncertainty and inequity experienced by lenders and 
corporate fiduciaries as a result of the current statutory law and the court decisions that 
have interpreted the law. S. 2S27 would limit the liability of lenders and corporate 
fiduciaries for nonculpable activities and would more closely reflect the original legislative 
intent of the Comprehensive Environmental Response, Compensation and Liability Act of 
1980 (CERCLA) and the Superfund Amendments and Reauthorization Act of 1986 (SARA) 
regarding lenders and fiduciaries as innocent third parties. These provisions would provide 
reasonable and responsible relief for banks from the potentially unlimited liability and 
operating difficulties banks are experiencing under the current environmental law. We 
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d by the 

Congress, tot commercial banks and other leaden who make loans secured by real property. 
The potential for radical expansion of lender liability implicit in recent court decisions-most 
*— "V ! fnitffl SWT« I "*** EttHI r rT No. 89-8094, slip op. (11th Or. May 23, 1990)- 
ftimhro w u a h calls into Question lapdfaa j practices ttatt are well established and deemed 
»fcrtt 



Senator Gam's approach in limiting lender or corporate fiduciary liability is well-reasoned 
and provides appropriate limitations which should allay concerns that may be raised 
concerning any attempt to thwart the true intent of the environmental cleanup laws; 

It is important to Kress at the outset that as lenders and corporate fiduciaries, we are as 
concerned about m«nfiining ■ dean and safe environment as anyone else. Our interest in 
this issue is also to insure that liability for environmental cltittan ifld associated costs - 
should lie with the a ppropriate party - the parry who contaminated the property - and 
should not be unfairly imposed by judicial determination where it was never truly intended. 

I would also like to express our endorsement of the testimony received by the 
e from the American Bankers Association. 
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BACKGROUND 



at of the Comprehensive Environmental Response, Compensation and Liability 
Act of 1980 (CERCLA), 42 U.S.C. 5 9601, et seq. established the initial standard for 
environmental lender and fiduciary liability. Section 9601(20)(A) defined an 'owner or 
operator.' This definitional section also provided an exemption for lenders, wherein it 
stated that this term "does not include a person, who, without participating in the 
management of a vessel or facility, holds indicia of ownership primarily to protect hts 

CERCLA also established in section 9607(a), that subject to certain specified defenses, four 
categories of persons would be liable Cor all costs of removal or remedial action incurred 
by the government, any other necessary costs of response incurred, and damages for injury 
to, destruction of, or loss of natural resources whenever there it a release or threatened 
release of a hazardous substance which causes response costs to be incurred. This liability 
is strict, joint and several. 

Among the three defenses to the liability imposed by section 9607(a) is the defense for 'an 
act or omission of a third party other than an employee or agent of the defendant, or than 
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one whose act or omission oocun in connection with a contractual relationship... with the 
defendant™ if the defendant establishes ...that (a) he exercised due care with rcs]>ect to the 
InunloQf TffritfT concer aed, in light of all relevant facts md crrcumst ances, md (b) he 
took precautions against foreseeable acts or omissions of any such third party and the 
fnnfffnifnffti tbtH could foresecably result from such acts or omissions;.- ■* 



These sections in CERCLA gave rise to the "innocent third party defense" that has been a 
focal point of lender and corporate fiduciary liability under CERCLA. 

In 1986, the Congress, in the Superfund Amendments and Reauthorization Act of 1986 
(SARA) (PJL 99-499). passed legislation that established a new section 9601(35) which 
attempted to clarify the parameters of the term "contractual relationship* which related to 
the third party defense. 

Thus, these sections of CERCLA and the 1986 SARA amendments to CERCLA dearly 
established a defense for innocent third party lenders from the strict liability imposed for - 
a release or threatened release of hazardous substances. This is further supported by the 
sparse legislative history on these key environmental laws. 

2. Case law 
While there has been much litigation on the issue of lender liability, there arc a few 
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significant cases that are most dispositive of the CERCLA exemption from lender liability 
and the innocent third party defense for lenders. Judicial interpretation of this defense has 
become extremely convoluted and has produced results that vary from the original legislative 
intent of Congress. 

The major cases have focused on whether the lender was liable as an 'owner or operator* 
under CERCLA, whether the lender qualified for the limited protection of the lender 
security interest exemption, or whether the lender successfully raised the CERCLA 
"innocent third parry" defense to protect itself from liability. 

In United States v. Maryland Bank & Trust Company. 632 F. Supp. 573 (D. Md. 1986), the 
Court held that the mortgagee was not exempt from CERCLA liability because it foreclosed 
on the property that collateralized the loan. The lender's foreclosure on the property 
rendered it an "owner" under CERCLA and therefore liable for environmental cleanup 
costs. The Court concluded that the act of foreclosing exceeded the scope of the CERCLA 
exemption wherein a lender merely holds indicia of ownership to protect its security interest. 

Conversely, in United Stales v. Mirahile. 15 Env"! L Rep. 20994 (EJ>. Pa. 1985), the Court 
held that acts taken by a bank in foreclosure were limited to participation in financial 
decisions and were not sufficient to render the lender liable as an "owner or operator" under 
CERCLA. Rather, the bank Cell within the CERCLA exemption since its acts were found 
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to be merely in furtherance of balding "indicia of ownership primarily to protect [its] security 
interest-." and did not rise to the level of impermissible involvement in the day-to-day 
ii ff i H lfrmil man ggM" f"t of t*" 1 facility. 

As a result of these two decisions and other judicial decisions, it was generally believed that 
leaders who did not foreclose on property would not be considered "owners or operators" 
and consequently would not be liable under CERCLA if they did not become involved in 
the 'day-to-day* operational management of the borrower, when the security interest 
involved property that contained hazardous wastes. However, this has now been thrown into 
serious question as a result of the decision in the Fleet Factors case, which held that a 
secured creditor may be liable under CERCLA as an "operator" of a facility, even though 
it was not an Actual operator of the facility. The Court found liability based upon the 

bretm- partdpattOU in tha ftpancjaj management nf the facility which «>" Tjnirt COndwkd 

was sufficient to indicate its capacity to influence the facility's treatment of hazardous waste. 
A lender may now be liable under CERCLA even if it does not participate in the day-to-day 
operational management of the facility. 

Thus, although Congress, in crafting the original CERCLA legislation and the amendments 
thereto, property recognized that a bank or other lender must be able to take bask and 
traditional steps to protect its security interest without the threat of incurring environmental 
liability, the standard of CERdA liahility imposed hy the Court in the Fleet Factors case 
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breaks radical new ground by explicitly imposing liability without being all operator, 
provided that the secured creditor's involvement with the management of the facility a 
'sufficiently broad to support the inference that it could affect hazardous waste disposal 



The unfortunate result is to turn the normal practice of a secured lender, pursued in the 
interest of sound banking, into an open-ended invitation to environmental liability. A 
prudent lender should closely monitor a borrower's business - its inventory and accounts 
receivable, for example. This should be standard operating procedure. Where a loan 
becomes troubled, the lender may and should go further. The lender may intervene in 
reorganizing the business to preserve the borrower as an ongoing enterprise. This might 
involve such workout measures as helping the borrower liquidate assets, working with the 
borrower's trade creditors, and talcing on additional collateral. But the specter of CERCT A 
liability calls all of these practices into question. Any of these activities, it seems, could 
"support the inference" that the secured creditor could affect hazardous waste disposal 



B. Legislative intent 
As alluded to previously in this statement, the legislative intent of the Congress in creating 
the "owner or operator" exemption from CERCLA liability for lenders that merely "bold 
indicia of ownership primarily to protect [their) security interest in the vessel or facility* (42 
U.S.C 8 960l(20)(A)) and the innocent third party defense (42 U.S.C. } 9607(b)) to the 
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liability imposed by CERCLA (42 U.S.C 9607(a)), was to exempt lenders bom 
environmental liability when they act merely to protect their security interest in collateral 
and do not contribute to environmental contamination. 

The section-by-section analysis of CERCLA (H. Rot No. 96-172. Part 1), in referring to the 
term ■owner." stated in relevant pan that the term "_. does not include certain persons 
possessing indicia of ownership (such as a financial institution) who, without participating 
in the management or operation of a vessel or facility, bold title _ in order to secure a 
loan-." Also, *— a financial institution which held title primarily to secure a loan - would 
not be an 'owner* as long as it did not participate in the management or operation of the 
vessel or facility." Further, in reference to the liability of an "operator," it stated, "[i]n the 
case of a facility, an "operator" is defined to be a person who is carrying out operational 
ftnytimw for the owner of the facility pursuant to an appropriate agreement." 

Although this legislative history is sparse, it is clear that the current judicial interpretations 
of lender liability under CERCLA are extending liability further than ever intended by the . 
Congress. 

RISKS TO LENDERS AND CORPORATE FIDUCIARIES UNDER CURRENT LAW 

A. Leaders 
There are numerous risks and hardships that lenders have experienced since the enactment 
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of CEKCLA and tbe 1986 SARA 



1. Lenders are reluctant to foreclose on loans that are secured by real property or take title 
to such property if there is any question that there may be hazardous substances located on 
tbe property. If a lender forecloses or takes title to the property to protect its security 
interest in the loan, tlic lender would run the risk of incurring liability for all environmental 
investigations and, most importantly, if any hazardous substances are found on the p roperty, 
tbe lender is liable forever thereafter, jointly or severally, under tbe current law for cleanup 
costs which may easily far exceed the value of the loan and the value of the collateral. This 
is strict liability, so even though tbe lender may never have contributed to any environmental 
contamination of tbe property, and did not know or have any reason to know of the 
contamination, it may still be found to be liable for the full cleanup costs as an "owner or 
operator" under CERCLA. This liability is also retroactive. Lenders are liable as an owner 
under current law even if the contamination occurred many years before the lender took 
title and the lender did nothing to cause or contribute to tbe contamination. 

The net effect of the current law is that a foreclosing lender is faced with: unlimited liability 
for environmental cleanup costs which the bank itself may have to pay and which can, in 
some instances, place the capital of the lender in jeopardy; diminishment or total 
obliteration of the value of collateral for its loans; and frequently, the inability to re sell tbe 
-9- 



z fiC byGoo^Ie 



These difficulties can be demonstrated by an example which occurred in upstate New Yort 
Dining tbe latter part of the 1970s a canmardal bank held a mortgage on real estate 
containing a residence and another building where compounds used in the dye industry were 
produced and processed. The original loan was approximately $50,000 and the borrower 
il company located in New York. 



Due to a series of unfortunate events, the once solid company failed and the bank charged 
off approximately $16,000 in 1980. Three years later, the bank acquired the property from 
the county for the amount of taxes owing in the amount of S 12,002. However, the county 
legislature took the unusual step of passing a special resolution under which the bank was 
given a quitclaim deed instead of a tax deed At that time, the bank was not informed thai 
the site had already been placed on the county's superfund list. 

Thus far, the bank has been forced to spend nearly 180,000 in consulting and legal fees, .. 
testing costs and clean-up charges and has accrued nearly a quarter of a million dollars for 
possible further remediation. In addition, another bank with which the original bank has 
a definitive merger agreement, has also spent approximately 1100,000 for site testing. The 
site still remains listed as a hazardous waste site even though numerous tests from the site 
and adjoining properties have proved negative. 
• 10- 
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This lender has become extremely cautious about making loans to any business where 
chemicals or any other hazardous wastes might be found, including gasoline stations and 
manufacturing plants. In addition to the environmental cleanup costs this lender incurred, 
the merger proposal had been stalled for over a year because of concerns about the ultimate 
costs of this one incident. 



2. Since it may be too dangerous for a lender to foreclose on property or take title to the 
property to protect its security interest when there is a suspicion or a realization that there 
is either environmental contamination or a threat of such, many lenders have been left with 
no other option under the law than to forego their security interest in the collateral and to 
take a loss on the loan rather than subjecting itself to the unlimited liability and resulting 
cleanup costs. For example, a New York bank referred to above recently had a defaulted 
second mortgage of J10,000on a piopcityworth approximately S60,000toS70,000. Thefirst 
mortgage balance was approximately 118,000, so there was good equity in the property. 
However, because there were gasoline and kerosene storage tanks buried underground at 
the site which had not been tested, the lender decided it would be more prudent to take the 
110,000 loss on the loan balance than to risk the chance of a major cleanup expense by the 
bank. 
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If the practice of lenders foregoing the benefit of their collateral on a defaulted loan 
continues without some legislative relief, it will not be long before the cumulative eSect will 
be an adverse impact on lender capital. This defeats the whole purpose of a lender 
requiring collateral for a secured loan. Secured loan collateral is the critical cornerstone to 
both residential and commercial lending. Frequently, the only collateral is the real estate 
on which the loan is made. 



3. The Fleet Factors decision specifically contemplates that banks and other secured lenders 
can, and should, act as environmental "policemen." But lenders are not experts in 
determining whether property was previously used for storage of potentially dangerous 
materials, or was once previously subjected to potentially dangerous or hazardous material 
for which the lender had no responsibility or knowledge. Because they do not have the 
expertise to detect and assess these risks, lenders are exposed to an additional, unfair, and 
unmanageable source of risk in the lending function. That Congress did not intend for 
lenders to take on a policing role is clear from the exemption in CERCLA. For a court to 
now impose such a role as an incident of the secured lending relationship will only provide 
a further disincentive to tending, especially by smaller lenders in local communities, without 
bringing any new expertise to bear on identifying and preventing environmental hazards. 
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Iaahilitmo. m«t community 
4. In many situations, leaden are concerned about the risk that they will not be able to 
satisfy the credit needs of their landing communities or certain segment* of their 
communities that rely on lenders for financing. A prime example is the agricultural industry, 
which is prevalent in western New York State. This is a direct result of the precautions 
lenders must take to protect themselves against environmental liability under the current 
law. Otherwise routine loans have been affected in certain industrial areas, including loans 
to businesses in industrial parks, even where the business seeking the loan has no 
contamination on its property. However, even these loans are adversely affected when 
adjoining properties in the industrial park contain hazardous wastes. This credit restriction 
is also adversely affecting many small entrepreneurial businesses in "high environmental risk 
businesses* that can not afford the added costs of lender-required environmental testing. 
Consequently, these customers, which are the mainstay of many communities, are being 
denied loans by local lenders. Local lenders are currently losing business because of current 
environmental laws and the measures lenders have been forced to take to protect their 
safety and soundness. These banks are also losing the goodwill of longstanding customers.. 



S. A corollary risk to the increased precautions that lenders have bad to impose b 

of current environmental law, is the long-term effect of a o 

growth due to a reluctance to lend, particularly on ongoing small businesses. 
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A clear example of (he advene impact this is causing is a situation where a business 
customer of a commercial bank in upstate New York was forced to file for bankruptcy when 
the tender, because of environmental liability concerns, was forced to deny any further loans 
to the company as the company attempted to work itself out of business setbacks. 

Judgments and liens were filed against the company in the early 1980s. The bank worked 
with the borrower to reorganize its debt and entered into several consolidation and 
extension plans, none of which seemed to solve the borrowers' problems. By the late 1980s, 
restraining notices from creditors were delivered to the bank and subsequently followed by 
executions against the borrower's accounts. Trie bank was precluded from lending more 
money because the collateral was real estate that the borrower had used to store reclaimed 
large utility transformers, which were suspected of containing a large amount of oil that may 
have contained a carcinogenic substance. 

This bank's business decision to not make another loan was mandated by the current 
environmental law. Although the lender did nothing to contribute to any contamination, it 
ran the risk of incurring environmental cleanup costs if it made further loans to the 
borrower at that juncture. In this case, the law also unfairly punished a small business 
borrower. This example is symptomatic of an increasing trend where credit to ongoing 
financially strapped small businesses is being restricted and the economic viability of ongoing 
small businesses is in jeopardy, lite borrower in this example eventually filed for 
bankruptcy. 

• 14- 
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no dear standard for lender* to follow regarding how tbey are to reasonably monitor their 
CollateraL Tlie trend in recent judicial decisions leaves lenders in a quandary as to bow they 
can effectively provide necessary services to borrowers, protect their security interest! in 
collateral and the safer; and soundness of their leading institutions, and minimta? the 
environmental liability risks to which they may be unknowingly subjecting tliemserves. 
Lenders had been led to believe by CERCLA's statutory exemption and the innocent third 
party defense that they may take Steps to monitor their security interests in collateral as long 
as they do not become an "owner or operator" of contaminated property. However, as a 
result of recent derisions such as the Fleet Factor s case, previously reasonable steps taken 
to protect a lender's collateral have no* been interpreted as rising to the level of being an 
operator and consequently, rendering the lender liable for the full cleanup costs. In essence, 
the innocent third party exemption has all but been judicially eliminated. 

B. Corporate fiduciaries 
Like lenders, corporate fiduciaries have experienced increasing risks under the current 
environmental bun. 
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1. The gwtwt risk to corporate fiduciaries, inchiding both executor* and trustees, fa the 
risk that the corporate fiduciary entity and/ur individual trust officers will be held personally 
liable for qnMnalMd errvironrnental cleanup cost* when they take title to certain tract or 
estate real estate assets or provide management service* which are routinely expected and 
provided In the prnfrsakHi a l administration of an estate or trust. This liability may exist 
even though the corporate fiduciary did not cause the contamination nor have any 
e of such, even after making reasonable inquiries. 



This risk is very real in the daily operation of corporate trust services. Fiduciary liability 
may arise in two contexts. First, if the value of the trust or estate asset being administered 
by the corporate fiduciary which holds property on which hazardous substances are located 
is insufficient to cover environmental cleanup costs, then under the current law, it appears 
that the corporate fiduciary would be at risk for the balance of the cleanup cost!. Secondly, 
corporate fiduciaries who expend trust or estate assets for environmental investigations and 
for any related cleanup costs are at risk that the beneficiaries will sue the fiduciary over the 
propriety of expending principal or income that would otherwise directly benefit the 



Corporate fiduciaries are at risk under CERCLA's "owner or operator* liability theory and 
often fail to successfully fall into the innocent third party category. In many situations, the 
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steps taken by the fiduciary to inquire into put and current uses of the real property assets 
are stifled became the corporate fiduciary will not have sufficient time in which to review 
all prior uses of the property prior to the tune of appointment as die fiduciary, Inis is 
particularly true when the fiduciary is deciding whether to accept the appointment ai 
executor of an estate that contains real property or closely held stock in a corporation when 
a major asset of the corporation is real estate that may contain environmental 
contamination. In this situation, there is not the same orderly flow of events such as when 
a corporate fiduciary is reviewing the assets it will receive when it accepts a trusteeship. 
Conversely, delays may be encountered in accepting appointment of the estate so the 
corporate fiduciary can conduct an environmental review, which may lead to chaos for an 
estate. Additionally, a corporate trustee may not have direct access to the property in 
certain situations where it does not have direct management responsibility for the real estate 



LoaoE customer base 

2. Corporate fiduciaries also face the risk of losing valued and innyciuting customer 
relationships, much of which is based on close family relationships developed over many 
years, because of the effects of the current environmental law. Many corporate trust 
departments throughout New York must decide whether to turn away business by refusing 
to accept trust or estate assets that include real estate which may contain hazardous 
substances, even when the affected property is only one of several trust or estate assets. 
-17- 
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A refusal of such business has an adverse ripple effect because the 
subsequently take away from the fiduciary other unrelated business. 

I jm nf cnmiminity access to professional fiduciary management 

3. The most unfortunate result of this increasing phenomenon is that the intentions of 
decedents and donors are being thwarted because the trust or estate is not able to receive 
the professional fiduciary management which the decedent or donor sought from the 
corporate fiduciary. 

RESPONSES OF LENDERS AND CORPORATE FIDUCIARIES TO RISKS ARISING 
UNDER CURRENT LAW 

A. Lenders 
Lenders in New York State have responded to the risks that have arisen under the current 
environmental law in various ways. Each lender seems to take an approach which best 
addresses its needs. Often the response is tailored to the particular circumstances and there - 
is no readily apparent pattern of responses based on lender size. A common comment from 
lenders is a feeling mat there is a genuine lack of certainty as to exactly what they should 
do to protect themselves from unnecessary environmental liability and yet still provide the 
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'["he range of lender responses to current environmental risks include: 

' costly environmental examination of property that will secure new loans 
' taking losses on loans and forfeiting loan collateral if it is suspected of containing 
hazardous waste 

* severely restricting lending to certain environmental "high risk* businesses such as 
farms (because of the presence of chemicals and fertilizers), gasoline stations, 
manufacturing firms and businesses located in highly industrialized areas where 
there is storage of materials used in support of manufacturing trades 

' avoidance of taking title to property in which the lender already has a loan 

* avoidance of any action that is considered as operating a facility or providing 
substantial management advice in loan workouts 

H. Corporate fiduciaries 
Corporate fiduciaries in New York State have also responded to the risks. that have arisen 
under the current environmental law in a variety of ways. Some corporate fiduciaries have 
instituted very formal environmental risk assessment procedures, while others have more 
informal procedures in place. There is no discernible distinction between fiduciary 
procedures, based on the size of the corporate fiduciary. Like lenders, many corporate 
fiduciaries have expressed concern over the lack of certainty that the procedures they have 
implemented to protect themselves from unnecessary environmental liability are sufficient, 
yet will allow them to continue to serve the needs of their customers. 
-19- 
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The range of corporate fiduciary responses to current environments! risks include: 

* requiring costly physical inspections of all new property and requiring additional 

environmental testing, if necessary 
■ turning away property that contains hazardous substances if the corporate trustee 

determines that the potential environmental liability is too excessive and may 

expose the institution to unnecessary risks 

Finally, we note that there are specialized subsidiaries of trust companies under New York 
Suite law which are not technically depository institutions. We would hope that as this bill 
is considered by the Senate, that these trust companies will also be covered. 

ADDITIONAL COMMENTS AND CONCLUSION 

Subtitle B - Limitation on Liability for Noncuipable Activities • of S. 2827, would amend the 
Federal Deposit Insurance Act, by adding a new section 35 which would greatly clarify the 
uncertainty regarding lender liability under CERCLA and its amendments. The new section 
would specifically limit the strict liability imposed by CERCLA. It would exempt an insured . 
depository institution or mortgage lender from strict liability for the release, threatened 
release, storage or disposal of hazardous or potentially dangerous substances from property 
that it acquired through foreclosure, held in a fiduciary capacity, or held, controlled or 
managed pursuant to the terms of an extension of credit This legislation also establishes 
reasonable safeguards and limitations. There would be reasonable limitations to prevent 
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a windfall to the institution and to prevent the use of this exemption if the lender or 
fiduciary caused the contamination or threat thereof or had actual knowledge of 
contamination and failed to take reasonable preventive actions. It would also require the 
development and implementation of procedures to evaluate environmental risks. 

We support this attempt to clarify and to restore, through legislation, the original intent of 
the Congress regarding lender and fiduciary environmental liability under CERCLA. This 
approach, similarly to the approach in H. R. 4494, sponsored by Congressman John Lal-'alcc, 
would greatly remedy the current uncertainty over the scope and extent of liability of an 
innocent lender or corporate fiduciary who has not caused environmental contamination. 
We look forward to working with the Senate, the House of Representatives and the 
American Bankers Association as this important legislation moves through the Congress. 
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Good afternoon, Hr. Chairnan and members of the Committee. We 
appreciate this opportunity to discuss lender liability for 
environmental claims and tha potential impact of such liability 
on tha Resolution Truat Corporation. 

Tha RTC considers that tha aala of propertiee from failed thrift 
institutions ia compatible with the preservation of our 
anvironmant, and we have undertaken a number of measures to sell 
our environmentally -sensitive properties in a responsible Manner. 
Nevertheless, the potential for lender liability which could pass 
to the RTC under current environmental lawe poses grave concerns 
for tha orderly resolution of failed thrift institutions, for 
minimizing taxpayer coats, and for protecting tha depositors of 
the nation's banking system. 

For these reasons, the RTC supports S.2S27. Although tha bill 
doaa not extend its exemptions to all environmental laws, we view 
it as a constructive step toward limiting the potential liability 
of the RTC for hazardous substance clean-up costs and damages 
under the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCU), or "Superfund", and other laws pertaining 
to hazardous substances. The testimony of Steven A. Seelig, 
Director of the Division of Liguidation for the Federal Deposit 
Insurance Corporation, will address in detail the risks posed by 
these potential liability claims. These potential claims are 
applicable to both the FDIC and the RTC in our various 
conservatorship, receivership, and corporate capacities. While 
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this statement will incorporate ■■pact* of his remarks, we wish 
to reiterate ths importance of S.2B27 to tha RTC in limiting 
landar liability for environmental claims. 

The RTC facaa potantial liability undar present environmental 
laws primarily in our capacity as tha racslvsr or conservator of 
failad thrift institutions. As you may know, tha RTC is required 
by law to accept an appointment to ba tha racaivar or oonaarvator 
of a failad thrift institution. Currant environmental laws, 
howsvar, could imposa liability on tha RTC for claan-up coats and 
damagaa from haiardous aubatancaa regardless of tha involuntary 
natura of tha RTC 'a ownership and operation and avan though tha 
RTC itsalf mctad in a responsible and law-abiding manner. 

The impact of these environmental laws is highlighted and, to 
great extent, exacerbated by a recant case, unltad states v. 
Fl,ea , t Facto r s . In Tl <e9.% F a cto rs , tha Eloventh Circuit Court of 
Appeals held that a lender can ba held liable for superfund 
clean-up costs if it participated in the financial management of 
a facility to such a degree as to permit the inference that the 
lender could influence the borrower's waste management decisions. 
Lenders in the past gsnerally had understood that they were 
protected from Superfund liability if the financial institution 
was not involved in the daily operations of a facility. As a 
result of Fleet factor a . the scope of potential Superfund 
liability may be broadened to include those not directly 
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responsible for day-to-day operations of a facility. Financial 
institutions may have to change their lending practices in 
underwriting loans to borrowers and in dealing with borrowers who 
are in default in order to reduce their exposure to liability. 

The extent to which the RTC may itself be placed at risk under 
the environmental laws and the recent Fleet Factors case will 
depend largely upon the number and types of assets which we will 
be deemed to own or "operate." The RTC, by its very nature as 
the receiver or conservator of failed thrift Institutions, owns 
thousands of properties — albeit Involuntarily and often for very 
short periods of time. Nonetheless, it may be found liable for 
hazardous wastes released or deposited on these properties by 
others in the past. Moreover, sines the RTC participates in the 
financial management of the failed thrift Institutions under Its 
jurisdiction, the RTC, ss a result of Fleet Factors , could be 
found directly to be liable in its corporate oapacity for an 
environmental claim otherwise attributable only to the 
receivership or conservatorship estate. If the RTC is not 
successful in avoiding such liabilities, particularly in its 
corporate capacity, the very resources dedicated by Congress to 
the rescue of savings and loans could be Imperiled. 



At this time, relatively few properties held by the RTC have been 
identified as posing environmental risks from hazardous 
substances. Other agencies and private organisations have 
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eatinataa that Icon 3 to 3 percent of the 3170 billion in 
properties held by thrift institutions under receivership or 
conservatorship say have environmental problems of some nature. 
In a preliminary review, RTC regional off leas have already 
Identified approximately 300 properties that have the following 
potential environmental eoncerae: aabaatoa (30 percent); above- 
ground and underground storage tanks (26 percent); landfill/dump 
sites (11 percent); toxic or hazardous waste (10 percent); and 
other (23 percent) . 

These numbers do not indicate that the potential impact on the 
RTC of clean-up costs will be insignificant: Superfund clean-up 
coata can be enormous. In the past, clean-up costs, exclusive of 
litigation costs , have averaged about $5 Million. It will not 
require many findings of Superfund liability before these 
additional costs will noticeably and adverssly affect the cost of 
resolving the savings and loan crisis. 

As long as the RTC or any future purchaser of one of these 
properties may be held liable for the clean-up costs of 
environmental hasarda, it will be difficult, if not Impossible, 
for the RTC to sell these assets as it is statutorily required to 
do. Potential acquirers of failed thrifts and prospective 
purchasers of RTC property will avoid assuming these risks by 
requesting indemnifications from the RTC or by drastically 
reducing pricaa to accommodate their assessment of potential 
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anviroroaantal clal»«. At othar tinaaj thay say outright rafuaa 
to purchaaa oartain aaaata which hava baan idantlflad aa having 
potential anvironaantal liability claiaa. In any caaa, tha RTC, 
and ultinataly tha taxpayara, will ba laft "holding tha bog," 
with funda aarnarkad by Congraaa to protact dapoaitora and 
raaolva tha aavlnga and loan criaia inataad baing apant on thaaa 
claan-up ooata. 

In concluaion, tha RTC aupporta S.2B27. Ha baliava that it la 
approprlata to axaapt tha RTC from liability undar currant 
anvlroraantal lawa which daal with hazardous aubatancas to anaura 
tha ordarly diapoaltlon of inaolvant aavlnga and loana at a 
minima coat to tha taxpayer. 
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Let me first thank the Committee for the opportunity to submit testimony for your 
consideration of S.2827. 

My name is David Rosenberg. I am Executive Vice President of Environmental 
Compliance Services, Inc. (ECS) located in Extern, Pennsylvania. 

ECS is an organization dedicated to assisting environmental companies 
with their insurance, safety and compliance needs through the combination of in-house 
expertise in insurance underwriting, environmental consulting and technical risk 
management. 

ECS Underwriting, our major subsidiary, is a national provider of environmental 
insurance services; combining underwriting, administrative claims handling and loss control 
skills. ECS is one of only two companies writing environmental insurance nationwide. ECS 
Underwriting primarily functions as an underwriting manager for Reliance National 
Insurance Company and is responsible for underwriting and administering a program of 
insurance for companies facing an environmental exposure. Our total book of business is 
in excess of $80 million in annual premiums and includes approximately 600 national 
accounts. It is safe to say that ECS Underwriting offers the most comprehensive insurance 
program for those companies facing an environmental liability exposure in the marketplace 
today. 
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A policy offered solely through ECS Underwriting is our Pollution Cleanup Policy. 
The policy pays for the costs of pollution cleanup mandated by a governmental authority. 
The policy can be designed to provide coverage to protect lenders, operators and buyers and 
sellers of property. 

In discussing S 2S27, ECS would like to offer the following comments: 



The effects of Superfund on non-culpable parties and activities are felt by a broad 
range of American business and industry. This includes the lending community. 
Consequently, it would seem difficult to carve out a special exemption to Superfund for 
depository institutions acquiring: contaminated property through foreclosure, held in a 

fiduciary capacity or controlled or managed pursuant to terms of an extension of credit. 

If an exemption is granted for this industry segment, other business and industry 
experiencing similar inequities of the Superfund law would also have to be considered. 
Perhaps it is wiser to examine the overall record of the Superfund program and its 
procedures to determine liability -a process that can require innocent parties to pay millions 
dollars to cleanup hazardous waste, while affording them little defense or procedural 
protection. This may be a question to examine during the Superfund reauthorization in 
1991. 



In the interim, the best and only strategy for depository institutions or mortgage 
lenders is a defensive one. The need for environmental due diligence and environmental 
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it should be a prerequisite for all institutions making extensions of credit 
secured in part or in whole by real property. The need for a comprehensive environmental 
audit or risk assessment cannot be overemphasized. Unfortunately, it is our experience thai 
an audit is often performed by the consultant offering to perform an environmental survey 
at the cheapest cost. This does not necessarily equate to "proper" due diligence and does 
not afford the lender adequate protection from potential sow ci 



At the minimum, an environmental risk assessment or audit should include the 
following: 



A site survey or inspection of the facility of the borrower. 



A survey of the surrounding land use to identify all site s 



An assessment of the environmental setting. This should include an 
assessment of the geological, hydrogco logical, topographical, historical, 
and meteorological trends and surfaces water conditions, both on-site 
and surrounding areas. 



In addition, the lender should explore certain types of risk transfer including polluti 
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liability insurance coverages. The lender should also make certain to seek full disclosure 
from the borrower of any environmental hazards and include will drafted protective 
provisions in its loan documents. It is also suggested that periodic environmental audits be 
performed audits be conducted in regard to administering the performing loan. 

I recently wrote an opinion article for The Journal of Commerce about a House bill, 
sponsored by Congressman John J. LaFalee, that addresses similar concerns. The article 
speaks to the issue in even more detail. I am submitting a copy of that article for your 
consideration 

Thank you for the opportunity to present this written testimony. ECS looks forward 
participating in further discussions on this issue in the future. 
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July 31, 1990 
Honorable Donald w. Rlegla 

Chairman committee aa Unking, 
Housing and Urban Affairs 

U.S. Senate 

5 3* senate Dlrkw Office Mllding 

Washington, D.C. 20110-1071 

DMt Mooter Meglei 

Touc committee hM bef or* it S . J937. which would preempt 
Stat* liability lwi regarding release, 'Itarag* or disposal of 
hasardcu* and dangerous aubstancas from property acquired through 
foreclosure, held In fiduciary capacity, or mismanaged pursuant 
to the tarns of on extension of crsdit. 

I recently wrote to Congressmen Dingall and Luken 
{lattar encloaed) expressing my Strong opposition to K.R. 4*61 
which amends the Comprehensive Envlronmsatal Heaponse, 
compensation, and Liability Act (CEHCLM to allow tha disparate 
treatment among partlaa who may ba llablla for reloasei of haiar- 
doua materials. That bill not only permits lenders to avoid 
liability for owning or operating contaminated properties, but 
has the grove potential for such lsndara to demand that tha 
public pay for the remediation of property they own, receiving 
the windfall that results from the restoration of tha value of 
property that has been cleaned up at taxpayer expanse. 

k Many issues. Including preemption, raised In this bill 

■ are of concern bo ma ar.d other Attorneys general who enforce the 

'* environmental laws around tha nation, tuch measures merit a good 

deal of examination and I urgs you to ensure that a thorough 

Study of all related Issues occurs before the committee moves 

ahead on this. 

Thank you for your considers t ion. 

j truly ] 
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FRANK J. KELLEV 



Honorable John 0. Dlngell, Chairman 
Energy ana Commerce Committee 
United States House of Representatives 
Washington, D.C. 

Be: House Bill 4494 

Mar Congreflfman Dlngell; 

I am writing to express my concerns relating to H.b. 
4*94 sponsored by Congressman John LaPaloe and currently being 
considered by your committee. 

ke you know, tba Comprehensive Environmental Response, 
Compensation, and Liability Act (CSRCLA) Imposes strict, joint 
and savacal liability on any party that "owns" or "operates" a 
facility from which there is s release of haserdous materials 
into the environment. CERCLA contemplates equal treatment under 
the law for all parties responsible for environmental contamina- 
tion whether the party is private, quasi-public , or the federal, 
state or local government. 

H.B. 4494, if I 
il institutions \ 
. _ .laa "pursuant to 
for the purpose of administering an estate or trust." Hot only 
will this proposed legislation exempt financial Institutions from 
CBRCLA'a liability previsions, the amendment will alee result in 
inconsistency and confusion In the interpretation of CEBCLA'b 
liability scheme, undermine the evolving public ethic of foster- 
ing environmentally responsible corporate conduct, and, most 
egreglously, will result in direct financial windfalls for len- 
ders at the direct expense of taxpayers . 

CKCLA imposes an affirmative duty on a party who seeks 
to acquire property to ascertain whether property is contaminated 
prior to acquisition. This statutory imposition of a "due dili- 
gence" inquiry prior to the purchase of commercial property 
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honorable John D. Dingell 
Fag* 2 



furthers the goal Of early identification of contaminated pro- 
perty so appropriate remedial measures can be promptly imple- 
mented. Under H.B. 4494, financial Institutions may ignore Uw 
duty of due diligsnce and would be abla to take legal title, 
regardless of the condition of the property. 

The most substantive benefit of CBtCLA to the public la 
that cekcla provides Incentives to ths private and public sectors 
to adopt policies and practices that are preventive and far- 
sighted. CEftCLA requires that affirmative measures be undertaken 
to mitigate and prevent environmental Injury by elosely monitor- 
ing and overseeing those activities that may result in environ- 
mental damage, under H.B. 4494 financial institution* would be 
freed of the statutory requirement to exercise good Judgment and 
circumspection. Lenders would have no incentive whatsoever to 
facilitate cleaning up the environment even though lenders are 
uniquely situated to assist in this task, for Instance, aa pre- 
conditions to the execution of any loan, lenders require certain 
binding warranties and rep resent at ions from their clients. 
Lenders also independently examine the sufficiency of the colla- 
teral securing the loan. Financial institutions must manage end 
oversee their loans to ensure their collateral does not become 
impaired and the ability of their borrowers to repay the loan is 
not attenuated, tenders have already Implemented policies to 
make sure their commercial borrowers will not own or control or 
operate contaminated properties by requiring environmental 
assessments as well es binding warranties and representations 10 
their lean agreements. H.B. 4*94 would remove the incentives 
financial institutions have to implement the sound commercial 
practices that have elreedy evolved under the law. 

H.B, 4494, contrary to fostering e new ethic of corpor- 
ate environmental responsibility, will result in the lmplementa- 
tion of strategies to evade the liability provisions of the law. 
The amendment will exempt from the definition of "owner" or 
■Operator" "any corporate fiduciary which has legal title to any 
facility for purposes of administering an estate or trust." The 
amendment will result in new and creative efforts to shield par- 
ties otherwise liable under CCtCLA through placing ownership. 
management, and control in the hands of a trust - 

The cost of remedletion escalates with the passsgs of 
time, es does the potential for harm to the public health and 
safety and to the environment. Free of liability, lenders would 
demand that the government address the environmental hazards 
extent on their properties eftsr they took legal title. Thus, 
financial institutions will demand that the public pay for the 
remediation of property they own, receiving the windfall that 
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I believe your comittu should oppose any amendment of 
CZRCIA which will result in disparate treatment among partlea who 
uy ba liable for releases of hazardous material!. H.B. 4494 ia 
particularly pernicious in this regard, x urge you not to 
raapond to the pressure* of the banking lobby to weaken chrcla's 
enforcement provisions. Tha states and federal government aeed 
to retain all the enforcement toola available to address environ- 
mental degradation, one of the major problems facing our nation 
and the world today. 



very truly yours, 




: Lynns Ross, national Association of Attorneys General 
William Reilly, united state* Environmental protection 
Agency 
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FKANK J. UUIY 

vrar 



Hooorabl* ThOOM A. Lukeo 
Chairman lubconwlttaa en Transportation 
•ad Esaardoua Katariila 

124 Kouso Anaax 3 

Washington, C.C. 10115-4120 



oaar congrassnan Lukaoi 

I uodarstind that yout aubcoastlttaa will hold haarlags 
gc Augutt 2, 1890. 0Q H.H. 4494, SftSB th« OOHKWWOIiVa . 

lnviron««jt»l R*»poo»o, companiation, tad Liability Act (CESCLA) 
regarding lendec liability. 

I an opposad to h.B. 4494 wblcb will result In disparate 

... . Jt HNt parties who — ■ 

doua materiale. Tbla bill « 



I parties otherwise liable uodar CSRCla 

through placing ownerahlp, management, and control la tha hand a 
of a trust, rroe of liability, lenders "111 demand that tha 
public pay for tha remediation of property tbay mm, receiving 
tha windfall that results from toa restoration of tha valua of 
proparty that haa been cleaned up at taxpayer expense. 

X urga you not to respond to tha pressuree of tha 
banking lobby to weaken CBCLA 1 a enforcement provlalont. 

X •« requesting that my enclosed letter to CoogresemsA 
Dlneell be mede part of tha official hearing record en H.l. 4494, 

Thank you for your consideration. 
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PIRG^fl 

in Michigan L7 



^inAjbct. MJ481uJ (313) 662-6597 



July 13, (990 



Honorable Donald Elegit 
Chair, Senate Banking Coai 
U.S. Senate 
Washington, O.C. 



Dear Senator Kiegle 



On behalf Of the 3S.O0O Michigan members of the Public 
Interest Research Group In Michigan <PIRC In Hlchlgan). r write 
to yea In opposition to 8. 1319. a bill that would extend to 
lending Institutions special exemptions froa liability for toilc 
waste cleanup. This bill Is yet another attempt to fore* 
taxpayer* to ball out the savings and loan Induxlry, as well aa 
other lending Institutions. Even worse. It would drastically 
weaken environmental protection throughout the nation, and 
particularly in Michigan. 

As you knew, liability for toxic waste cleanup onder the 
Comprehens vs Environmental Response. Compensation, and Liability 
Act ..:-:■■.:..■■), the current federal law. Is strict and, where 
appropriate. Joint and several. CEP.CLA imposes liability on any 
party— private or public, mtate or federal— who owns or operates a 
facility' from which there s a release of a hazardous substance 
Into the env renment Although CERCLA provides a number of 
defenses for so-called "Innocent landowners" (thsse who purchase 
contaminated property who did not know and had no reason te know 
the property was contas nated), the exemption is net available te 
a person acqu ring property who knew or should have known the 
property was contaminated. 

S. 1319 would provide lending Institutions with several 
unwarranted and environmentally harmful exemptions to the CERCLA 
natality scheme. Flrat, the bill would exempt froa liability 
lending institutions who own, control and operte oontaalnated 
properties as « result of a voluntary foreclosure or as a result 
-.ministering an estate orJtrust. This exemption essentially 
, „...- !-.,-<— ,„.,!, „n*n t ,. »p,oi»i liability shield, oven 
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The consequences of this bill vould be haraful to the 
«oviroti»eot end to taxpayer*. First, rantwlnateil site* vould be 
discovered later and vould be cleaned ap »ori slowly than Is the 
east today. Presently, lender* require environmental audita a* a 
condition for lending. If 8. !31f becoi.es lav, this practice 
trill likely cease because the endtr eaa never be held liable for 
environmental daaage under CERCLft. Also because the language lo 
the bill in scae cases actually exempts lenders froa liability 
even vh.tr. they themselves contribute to the contamination through 
aana 9 c»e.t or control of the property the bill In fact vould 
BUill the government fro ordering property owners to reaedlate 
their sites and vould cr*ISD! **• government from forcing 
polluters to pay for cleanup. 

Second, the amendment vould place the federal Suparfund In 
the rale of the fdic and TSLic by insuring against environments! 
risks for the lending wuonlxj. If a property Is foreclosed 
after a bank made a lean to a known polluter, EPA or the state 
would have to clean up the property at taxpayer expense The 
.endtr could then sell the nevly cleaned up property and reap a 
windfall-- all at taxpayer expenxe. Although S. 2319 differ* froa 
Its House counterpart, H.R. 4494, In that it exludea froa the 
liability exeaptlon anyone who 'benefits* froa a government- . 
financed cleanup, the provision la vaguely vorded and vould at 
aost alloa the" govarnaent to recover the increased value of the 
property rather than the cost of cleanup. 

We In Michigan have a special concern with the exemptions 
proposed In this bill. The Michigan Legislature currently Is 
considering bills that vould establish a state Suparfund lav 
modelled on CERCLA. The financial Institution* In our state are 
seeking exception* similar to those In S, 1519. We believe that 
those exceptions in State lav, coupled vlth •seaptlon* in federal 
lav, vould bring to an .and the role that financial institutions 
have played In identifying toxic sites and assisting In their 
cleanup. The consequences of such exemptions for Michigan, and 
our 3700 toxic vaste sites, vould be devastating. 
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Thank you for considering our position. He ask Ton and 
aeabera of your Coaaittec to oppost S. 2319, *nd any other bill, 
that would slow down cleanups and ahlft the burden of paying for 
then froa polluters to the taxpayer. 



findreu Buchsbaus ' • 
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John D. D Intel l. Chairmen 
Sous* Bneny «nd Co— lire* Ccee.lt tee 
House Of f ice fciildin* 
Washington D.C. 2051S 

DMr CMMui Dintall: 

On behalf of the Michigan United Conservation Club*, I aa tinting you 
Co urge you to oppose pending legislation In Conjrei* that Mould draMtlcally 
weaken eavirooMntsl protection under tM Co»pren«n*lve KnvlroHMntal Response, 
Coepansstion, and Liability Act, known u "superf und . " The legislation, H.It. 
MM (I. 2827). would give blanket liability Msaptlons for ■■vine* and loan*, 
banks, and other lander* at a tiae whan environments! protection thould ba 
encoursgec". not short-changed. 

A* you My kno*, tha Klohlgan Legislature l> presently considering a package 
of oosprabemlTe ajoendeents to the Michigan Environmental fteapons* Act (HERA), 
the state version of Superfund. Ona of the aoat important Issues In tbo 
development of tba HERA aaendaanta la the potential liability of financial 
institution* for tba remediation of centaalnatad property which lenders say 
own or otherwise oontrel. The HloOijan United Conservation Cluba haa strong,!*-' 
oppoaed effort* by Sal's,, bank* and other lender* to luit liability under 
nu, and we are similarly oppoaed to effort! at the federal level to eoeoapllati 
the aawa objective. 

Under current Superfund law, lender* have an affirmative duty to assess 
property uaed to leoure a loan for envlronaental contamination. This uaefull 
obligation baa encouraged lenders and their borrower* to aot prudently and 
responsibly to address anvlromsntsl problems a* a precondition of loan approval. 
H.n. 119* end S. IS2T would alaply reawve .thla duty, allowing bank* to lend 
to knom polluter* and actually perpetuating the existence of polluting enter- 
prise*. 



■V7S3&£VjM«i*eW 
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To aalce natters worse, *han such ill-ooncalved loana go bout, S»E.'», bank* 
and othar lendera can turn to th« Superfund or stata auperfund prograas to 
clean up the contaminated property and then profit froo. toe sale of the 
remediated property. This Is nothing abort of another "taxpayer Bailout" for 
the UL 1 * and banks. 

Ae onalraan of tbe House Energy end Contrca Coulttee with prlaolpal 
Jurisdiction over thla Issue, wo atrongly encourage you to exercise your 
leadership role and oppose thla haraful and ■iagulded legislation. 




a Blanobard 
Sen. Vem Ehlera 
ten. Lena Pollaok 
Rep. Ion Allay 

Kr. David Hales, Director/Den 
Bill Roberta 
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August 16, 1990 




and Liability Act (CEBCLA) 



l acquired by the le 
.on. United BMII I 



\ when they acqu: 



»cil ty might "support 

douE »*;(- disposal decisions 

is possible that a letter 
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placing great burdens on 
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The Honorable Donald w. Riegle, 



legislation. Freddie Mac stands in the 
mortgage, Freddie Mac forecloses and becomes the owner of property 



rely on the primary lender s inspections of the properties (or 



la Bdurce of mortgage financing In 19B9, thnia t* 
:,.■■■■,■■■■ 49 percent of sll conventional residential 
riginotod Daring the first quarter of 1490. Frodt 
4aa purchnaed nearly 46 percent of those loans Fi 
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Again, « appreciate your consideration of our views. He uould be 
glad to provide any additional information or input as this proposal 
moves through the legislative process. If you have any questions or 
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361 

national council 

of 

health facilities finance authorities 



July 18, 1990 



Committee on Banking, Housing, 

and Urban Affaire 
Onited States Senate 
934 Dlrkeen Of f ice Building 
Washington, D.C. 30S10 



Mir Committee Members: 



Tha National Council of Health Facilities Finance Authorities 

■Authorities" 

ma tax-exempt bonds for 

1 rations in these 

hat allows ststss 

i needed by their 

Tax-exempt financing Is the primary mechanism: for financing 
not-for-profit and public health cere facilities These bonds 
finance the renovation or replacement of facilities that are 
obsolete or In violation of health and safety codes, the purchase 
Of major equipment, and sens new faoilltlee construction. Council 
■embers Issue approximately two-thirds of all health care 
facilities bonda. 

The members of the council are inoreaeingly concerned about 
the possibility that environmental risks may adversely affect their 
ability to perform their functions. nils oonoero is heightened 
because the hospital industry is now facing • serious problem 
regarding bankruptcies and defaults on loan obligations aa a result 
of the current crisis in health care and the falling and now often 
negative margins of hospitals, in part as a result of reatrictione 
In Medicare capital and operating reimbursement payments. 
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1. The authority issues tax-exempt bonds which are sold to 
individual*, mutual funds, or financial institutions including 
aoaatarciel banks. 



3. A trustee la appointed, usually a ooxaaroial bank trust 



4. In aany cases, ths bond* are ■credit enhanced" to enhance 
their marketability and reduce thair Interest rat*. Credit 
enhancements include letters of credit issued by commercial 
banks and mortgage lnauranoe provided by the Department of 
Housing and Urban Development under the Federal Houaing 
Administration's section 232 and 342 programs. In Hew York 
and Mev Jersey alone, hud/fha inaurea over S3. 5 billion of 
hospital mortgages. 

Our analysis of the language and purpoee of the bill indicate* 

- that it would apply to the authorities end their trustees. Baaed 

on this analysis, the council strongly supports this legislation. 



Paul C. Piduooia 
Counsel 

National Council of Health 
Facilities Finance Authorities 



z fiC byGoo^Ie 



DEPARTMENT OF ASRI CULTURE 



The Honorable Donald H. Riegle 

Committee on Banking, Housing and Urban Affairs 
United Statoa Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

3. 2827, a bill recently introduced and referred to your 
coimittee, includes a Subtitle B called the "Lender Liability Act 
of 1990." This subtitle relieves certain lenders from liability 
for response costs stemming from hazardous wastes when the 
lenders would otherwise be liable for such response coats, on a 
"strict liability" theory, even though they had no knowledge of 
the presence of the hazardous wastes on the property. 

Mhilfl this bill extends the exemption it creates to private banks 
and a large number of Federal banking regulatory agencies, the 
list of entities mentioned in subsections (b) and (d) of Subtitle 
II does net include Farmers Home Administration and the Rural 
Electrification Administration, two agencies within thia 
Department that act as secured lenders. 

The exemption that this bill affords, however, is equally aa 
important to FmHA and REA as it ia to any other public or private 
lender or lending regulator. Ke thus wish to call your attention 
to this apparent oversight, and to suggest that secured lending 
activities conducted by the Secretary of Agriculture be included 
in both subsections (b) and (d) of Subtitle II of S. 2827. 



Roland R. Vautour 
Under Secretary 
Small Community and 
Rural Development 
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FARM CREDIT SYSTEM ASSISTANCE BOARD 



July 23, 1990 

The Honorable Donald w. Reigle, Jr. 
Chairman of the Committee on Banking, 
Housing, and Urban Affairs 
534 Dirksen senate Office Building 
Washington, D.C. 20S10-6075 

Dear senator Reigle: 

I am writing to you to request that the Farm Credit System 
Assistance Board be included among the federal entities covered 
by the new section 35 to be added to the Federal Deposit 
Insurance Act (Act) under senator Gam's bill, S. 2827. As you 
know, that section shields from liability for hazardous 
substances several federal entities charged with regulating, 
assisting, or liquidating financial institutions. These entities 
are presently exposed to such liability simply by virtue of the 
exercise of their statutory responsibilities. Specifically, 
among other things, S. 2827 grants immunity to these federal 
entities "in connection with the provision of . . . financial 
assistance" and "property received." 

The Assistance Board is similarly situated to the federal 
entities covered in Senator Gain's bill. Like the Federal 
Deposit insurance Corporation and other federal entities, the 
Assistance Board is 'currently providing financial assistance to 
troubled Farm credit System (System) institutions. Also, the 
Assistance Board, by act of Congress, assumed the assets and 
liabilities of the Farm credit system capital corporation, a 
clearing-house for System institution acquired properties. The 
Capital Corporation managed and, in addition to other interests, 
had ownership interests in assets and acquired properties in 
several states as a result of its attempts to assist System 
institutions. Following dissolution of the Capital Corporation 
as required by our enabling statute, the Assistance Board 
arranged for the repurchase of these loans and acquired 
properties by System institutions. 
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To the extent that the Assistance Board is similarly situated to 
these entities, we respectfully request that the Assistance Board 
be included among the federal entities covered by the proposed 
amendments to section 35 of the Act and exempted from this 
potential liability. We would be happy to discuss a few 
technical changes to the bill that would be necessary to 
accomplish this. 



Sincerely, 
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August 1, 1990 



Senator Jake Cam 

Ranking Minority Henber 

Senate Committee on Banking, Housing, and Urban Affairs 

534 Dirksen Senate Office Building 

Washington, D.C. 20510 

Re: s.2827 

Dear Senator Garn: 

I'm writing to you on behalf of the American Association 
of Equipment Lessors (AAEL) . He support legislation that 
encourages capital investment by clearly marking the Units of 
potential liability for banka and other financing sources under 
the various federal and state environmental laws. 

Your bill would insulate certain "mortgage lenders" and 
"insured depository institutions" {including affiliated leasing 
companies) from liability 

under any law imposing strict liability for the release, 
threatened release, storage or disposal of hazardous or 
potentially dangerous substances from property— 

(1) acquired through foreclosure; 

(2) held in a fiduciary capacity; or 

(3) held, controlled or managed pursuant to the terms of 
an extension of credit [, which includes lease trans- 
actions that are "functionally equivalent to a secured 
loan" and that comply with banking regulations] [S.2827 
at pages 9-10) 

The immunity would disappear if the otherwise immune entity (1) 
caused a release or disposal of hazardous substances; or (2) 
with actual knowledge that hazardous substances were present, 
failed to take reasonable action to prevent a release or 
disposal of such substances 5 2G27 also provides that an 
otherwise immune entity would be liable to the extent that it 
received any "actual benefit" from a waste cleanup action. 

Our basic submission is that, while your bill protects 
bank-affiliated leasing companies, it does not cover the 
majority of leasing activities that should be protected from 
inappropriate environmental liability. To begin with, S.2G27 is 
not as clear as it night be that its limited environmental 
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Inanity applies in cam involving personal property and 
equipment, as well as in cases involving real property. Your 
bill does not provide any protection for non -bank related 
leasing companies that engage In lease financing activity 
identical to the bank leasing activity that is protected under 
S.2827. Moreover, the limitation of immunity in 5.2B27 to lease 
transactions that are "functionally equivalent to a secured 
loan" doea not clearly protect the full scope of traditional 
lease finance activities — by both bank leasing companies and 
non-bank leasing companies — where the lessor acts as a 
financing source, without operating the property or equipment 
or causing or contributing to any release of chemicals or other 
hazardous materials causing environmental damage. 

Today the equipment leasing industry accounts for well 
over sot of all capital investment in the United States each 
year, placing over $130 billion worth of equipment in service 
annually in the United States. Non -bank related leasing 
companies provide about 70% of this lease financing, while 30% 
is provided by bank leasing companies. Moreover, non-bank 
leasing companies provide lease financing services that are 
essentially identical to those of bank leasing companies. 
Given these facts, it should b* apparent that the purposes and 
intended economic benefits of S.2827 would be better achieved 
if the legislation made no distinction between the environ- 
mental law liability of bank leasing companies and that of non- 
bank leasing companies engaged in essentially the same lease 
financing activity. To make this sort of distinction would 
distort the marketplace, creating different risks of environ- 
mental liability, with resulting differences in pricing and 
documentation, for different kinds of leasing companies all o' 
which are engaged in the same identical economic activity. 
There is no justification for this result. 

Moreover, the omission of non-bank leasing companies 
from environmental immunity under the current bill conflicts 
with the purpose of the legislation to insulate federally 
insured banking institutions from overwhelming environmental 
liabilities. This is because non-bank leasing companies 
commonly obtain their funding from federally- insured banks. 
The imposition of ruinous environmental liability on non-bank 
leasing companies, and their potential insolvency, would have 
an immediate impact on the financial health of federally 
insured banks. 

The objectives of 5.2S27, as wall as basic fairness, 
would be better served under a bill recognizing that all 
leasing companies should receive the same scope of immunity 
from environmental liability when they engage in essentially 
identical lease financing activity, outlined below are (1) the 
important role that equipment leasing plays in assisting 
capital formation in this country, (2} a description of the 
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uncertainties that now exist about a financa lessor's potential 
liability under the "Superfund" statute (42 U.S.C. 19601 si 
Mg-1 ■ and ( 3 ) * suggestion for legislative language to be 
added to 8.2827 at an appropriate tine to address the problea. 



1. Equip" 6 "*; leasing In America. The volume of equipment 
leasing in this country is now over $130 billion a year, 
representing well over 301 of all capital investment in the 
United States each year. Second only to the commercial paper/- 
bond market, leasing is the second largest source of investment 
capital for business, industry and agriculture in our nation's 
economy. AAEL is the major national trade association in this 
multi-billion dollar industry, with approximately one thousand 
member companies engaged in every conceivable aspect of 
equipment leasing. 

Equipment leasing is commonly utilized, at least in 
part, by virtually every segment of our National economy. 
Types of equipment leased include computers, office equipment, 
manufacturing and industrial equipment, as well as transpor- 
tation equipment. Facilities leasing is also becoming more 
common today, with tax incentives encouraging lessors to 
provide the financing and investment capital needed to build 
special types of facilities — such as wastewater treatment 
plants, and facilities that generate electricity from municipal 
solid waste or used tires — that are operated by others for 
essentially public purposes. Equipment leasing is one of the 
major options for American businesses to obtain needed capital 
equipment. 

2. The Impact of federal and state environmental 
liability laws on secured lenders and lessors. The strict 
liability standards, now in a wide variety of federal and state 
environmental laws, operate to make it difficult or impossible 
for many projects to obtain needed financing. "Owner and 
operator" strict liability exists at the federal level, and 
must be considered by secured lenders and finance lessors of 
covered "facilities", under both "RCRA" and the federal 
"Superfund" statute. See Resource Conservation and Recovery Act 
(RCRA), 42 U.S.C. 456924, 6925; Comprehensive Environmental 
Response, Compensation, and Liability Act of 1900 (CERC1A or 
"Superfund"), 42 U.S.C. 59601 e_t sea . . as amended by the 
Superfund Amendments and Reauthorization Act of 1986 (SARA) , 
Pub.L. Ho 99-499 100 Stat. 1613. The majority of the States and 
certain local governments have adopted similar environmental 
liability laws imposing strict liability for waste cleanup 
costs on "owners or operators". Together these environmental 
laws exert a "chilling effect" on financing by secured lenders 
and finance lessors, who must assess the risk that they may be 
characterised as "owners or operators" subject to strict 
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liability far uioniius environmental cleanup coots. 

Tha only environmental law that attempts to exempt 
nonculpable financing activity is the federal Superfund 
statute, which states that '"secured lenders" are not "owners or 
operators" and will not be held strictly liable as "owners or 
operators" under the Superfund statute. See 42 U.S.C. S9601- 
(20) (A). But even here, the Superfund statute is not as clear 
as it might be in exempting from liability wholly passive 
finance lessors of equipment, who invest in a transaction but 
who do not participate in managing, operating or servicing the 
leased equipment or facility. The statutory history suggests 
that such passive finance lessors should be immune from 
Superfund liability under the "secured lender" exemption in 42 
U.S.C. §9602(20) (A) •*■ But the statutory language does not 
clearly reflect this history. This is unfortunate since 
lender* end finance lessors provide essentially similar 
financing services! they offer competing methods of financing; 
and they should be treated equally under the Superfund statute. 

Vet another "chilling effect" on financing sterna from 
recent court decisions interpreting the Superfund statute to 
mean that a secured lender or lessor that forecloses on a 
facility that turns out to be contaminated with hazardous waste 
can be held liable for the entire cost of the cleanup plus 
damage*, even if the lender or lessor in no way contributed to 



This change is necessary because the original definition 
inadvertently subjected those who hold title to a * * * 
facility, but do not participate in the management or 
operation and are not otherwise affiliated with the 
person leasing or operating the * * * facility, to the 
liability provisions of the bill. 

■ of Cong. Harsh* , reprinted in 2 Senat* Com. on Environ- 
mental and Public Works, 97th Cong, 2s See*., 2 A Legislative 
History of the CERCLA 945 (COM. Print 19B3) . And. fee. H.R.- 
ftept 96-172 Part 1 96th Cong., 1st Sea*, at 36 (1979) 
reprint Id. in B 19S0 U.S. Code, Cong.t Admin. Hews 61B1 ("owner" 
doe* "not include certain persons possessing indicia of 
ownership (such as a financial institution) who, without 
participating in the management or operation of a vessel or 
facility, hold title either in order to secure a loan or in 
connection with a lease financing arrangement under the 
appropriate banking laws, rules, or regulations."). 
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the hazardous vast* problem at the facility. 2 &£fi, ».g- , 
Guldlce v. BFG Electroplating and Mfg.co. ■ 732 F.Supp.556 
(W.D.Pa. 1989) . See alsa United States v. Fleet Factors Corp. , 
901 F.2d 1550 (11th Cir. 1990). The so-called "innocent 
landowner" defense to Superfund liability applies mast clearly 
to real estate (not personal property] , and it requires an 
expensive environmental assessment before it can be invoked. 
See 42 U.S.C. $9601(35) (A)-<B), 19607(b)(3). The cost of an 
environmental assessment, which can range from $2,000 to well 
over $100,000, raises the cost of financing to effectively 
foreclose, financing for many small businesses, and other 
projects. 

Toxic vasts cleanups often cost millions of dollars, 
which Bay be more than the value of the financing or the 
property itself, and CERCIA contains no limit on the amount of 
liability. Traditionally, lenders and finance lessors are not 
in a position to monitor the activities of the businesses which 
they finance, since they play no role in the management or 
operation of these businesses and also do not have staff with 
expertise in managing environmental matters. Moreover, if 
lenders and finance lessors were to try to increase their 
participation in management, they might well expose themselves 
to potential Superfund liability as "operators" of the financed 
business. Sqe Un ited States v. Fleet Factors Corp .. supra (nth 
Cir., Kay 23, 1990). Faced with this dilemma, many lenders and 
finance lessors have stopped extending financing to businesses 
where there is even the smallest risk of hazardous waste 
contamination. 3 Other lenders and finance lessors have 

2 There have been no cases discussing the potential 
Superfund liability of equipment lessors. But equipment lessors 
are particularly concerned about the possible impact of 
Superfund on them in two situations: (1) where the lessor is a 
passive finance lessor of transportation equipment such as 
aircraft, motor vehicles, or railroad rolling stock (all of 
which are Superfund "facilities") from which there is a spill 
of toxic chemicals and (2) where the lessor is a passive 
finance lessor of a facility (a wastewater treatment plant, or 
electric generating plant, for example) that is possessed and 
operated by others. 

3 This has dried up financing for many worthwhile 
projects — including wastewater treatment plants, cogeneration 
facilies, and small business projects such as gasoline service 
stations, print shops, cleaning shops, and farm equipment — 
where there is aven the smallest risk of environmental liabil- 
ity. The impact is particularly harsh on small business. 
According to a recent poll by the American Bankers Association 
(ABA), canvassing those banks who have assets of $250 million 
or less, "43 percent of respondents have already stopped making 
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continued to extend financing in mm but not all cases, but 
only at a premium price that reflects the risks and uncer- 
tainties of Superfund liability. 

Congressman LaEalca has introduced a bill (H-R.4494) 
that addresses some of these problems by attempting to overturn 
recent court decisions that misinterpret the federal Superfund 
statute to impose strict liability on nonculpable activities of 
secured lenders. AAEL supports the spirit and general intent 
of H.K.4494. But secured lenders and finance lessors must deal 
with other federal and state environmental laws imposing strict 
liability, as well as the federal Superfund statute. 

The iwpact of the present complex scheme of federal and 
state laws imposes strict liability for environmental damages 
in circumstances that are not clearly defined, with enormous 
potential damages that can not be easily quantified. These 
laws make arbitary distinctions, threatening to impose strict 
liability on some secured lenders and finance lessors, but not 
on others that are providing essentially the sane financing 
services. Overall, the impact is choking off the flow of 
capital financing to many desirable projects. Our AXEL members 
in recent months have been unable, because of the fear of 
environmental law liabilities, to complete the financing of a 
variety of lease finance transactions including, for example, 
projects to build new wastewater treatment plants, the financ- 
ing of environmental cleanup equipment, and the lease financing 
of service station facilities that would have been operated by 
■mall businesses 

FIHftHCE LESSORS' AMENDMEN T TO S. 2B27 

Your bill, 5.2B27, addresses these problems by protect- 
ing "mortage lenders" and "insured depository institutions" 
(including affiliated leasing companies) from liability under 
federal and state environmental laws when they hold, control, 
manage or foreclose on property that turns out to be contamin- 
ated This is entirely appropriate. These institutions are 
sources of financing; they do not cause or contribute to the 
release of hazardous substances into the environment. Imposing 
Superfund liability on then would only undercut capital 
formation and the flow of capital for many environmentally 
beneficial projects. 



loans altogether to certain types of small businesses, those 
that [are] most frequently associated with environmental 
problems, and another 11 percent plan to do so shortly." 
Hearings before Senate Banking Committee on S.2S27, Tr. 65-66 
(statement of Charles H. Kitschow) (July 19, 1990). 
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aael aubmits that all finance leaaore, whether bank 
affiliated or not, should be shielded from inappropriate 
environmental liability. Traditional tort lew principles have 
long immunized finance lessors from strict tort liability 
because of their lack of Involvement with the leased equipment. 
See Fraser, Application of Strict Tort Liability to the Leasing 
Industry: A Closer Look. 34 Bus. Law. 605 (1979); fififi al£2 
Uniform Commercial Code §2A-407; $2A-103(1) (g) . As congress 
recently recognized in the Price -Anderson Act, there is no 
sound policy reason to impose "ownership" liability on finance 
lessors who do not possess or control a leased facility. See 42 
U.5.C. I2210r, 102 Stat. 1078. Today finance leasing plays a 
vital role in our nation's economy. To safeguard this impor- 
tant source of investment, and to keep * "level playing field" 
for the choice between different kinds -of financing (secured 
lending vs. leasing) to acquire capital equipment, the same 
environmental immunity should be extended to companies engaged 
in lease financing, on the one hand, as is extended to compan- 
ies engaged in secured lending, on the other hand. 

To be specific, wa propose that the following new 
section 1103 be added to Subtitle B ("Limitation on Liability 
for Nonculpable Activities") on page 12 of S.2B27: 

•BC.1103. LIABILITY. 

(a) EXEMPTIONS.— (1) Title 13 of the United 
States Code ("Banks and Banking"), is amended by adding 
a new chapter 42: 



14101. Definitions 

For purpoaas of this chapter — 

The term "designated lessor" means a person who, 
without participating in the management of a vassal, 
facility or other property during the term of the lease, 
holds an ownership interest, or beneficial ownership 
Interest, or security interest, in the vessel, facility 
or other property, and participates as a lessor, or as 
an equity participant or investor in such lessor, in a 
sale-1-joseback financing arrangement or other lease 
financing arrangement involving the vessel, facility, or 
other property. For purposes of this chapter, a person 
shall not be deemed to participate in the management of 
a vessel, facility or other property unless the person 
actually exercises such control that it amounts to 
domination and operation of -the vassal, facility or 
other property. 
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.on from strict liability under environ- 
mental ion. 

Ho secured lander or designated laaaor ahall be 
liable under any law imposing strict, liability for the 
release, threatened release, storage or disposal of 
hazardous or potentially dangerous substances from a 
vessel, facility or other property, where the secured 
lender or designated lessor acquires ownership, posses- 
sion or control of the vessel, facility or other 
property pursuant to a lease arrangement or sale- 
leaseback financing arrangement or security interest 
involving the vessel, facility or other property. 

Except that this exemption from liability for secured 
lenders and designated lessors ahall not apply to any 
person that has caused the release or threatened 
release or disposal of a hazardous substance or similar 
materials from a vassal, facility or other property that 
gives rise to a removal, remedial, or similar action. 

The impact of the amendment we propose would put all finance 
lessors and secured lenders on an equal footing, and would 
accord them limited immunity from state and federal environ- 
mental law liability, in accordance with the principles in 
S.2B27. 4 He also believe that our proposed amendment, like 
Congressman LaFa Ice's bill (H.R.4494), fairly implements the 
original intent of the "secured lender" exception in the 
federal Superfund statute (see 42 0.S.C. §9601(20) (A) ) . 



4 Our proposal differs from the present version of S.2B27 
in two respects: First , the whole idea of extending immunity 
to secured lenders and passive finance lessors — who may well 
"know" that hazardous substances are being used by the borrow- 
er/lessee, particularly in environmentally beneficial projects 
such as facilities that generate electricity from municipal 
solid waste or used tires — is inconsistent with holding them 
liable for "fail inqj to take all reasonable actions necessary 
to prevent the release or disposal of such [hazardous] sub- 
stance". Once again, secured lenders and finance lessors are 
passive entities who do not take any active role in management. 
They should not be held liable for maintaining the passive role 
that is the basis for immunizing them In the first place 
Second when secured lenders and finance lessors foreclose on 
or repossess the collateral that has been cleaned up by others, 
our view is that they receive — not a "windfall" — but simply the 
value of the property as they and others perceived it at the 
time the financing was extended, our proposal reflects this 
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our proposal would legislatively overrule toe lltli 
Circuit's recent decision in United States v. Fleet Factors . 
901 P. 2d 1550 (llth cir. 1990). The opinion in that case 

interprets the "secured lender" exemption in the Super-fund 
statute, and the statutory language "without participating in 
management" (42 U.S.C. $9601 (20) (A) > , to aean that a secured 
lender or finance lessor who never exercises sufficient control 
to become an "operator" and never forecloses its security 
interest to become an "owner" is nevertheless liable if its 
involvement in financial management is sufficient to infer, that 
it could affect waste disposal decisions even if it did not. 
Sss 901 F.2d at 1557- 1560. This outcome creates a new class of 
liable parties not contemplated by the CERCLA statute: a 
secured lender or finance lessor can become liable without 
being either an "owner" or an "operator". Tills is an extreme 
departure from the words of the statute, previous case law, and 
the original intent of Congress. Moreover the llth Circuit s 
decision is bad policy. The impact of the decision If 
accepted, would encourage secured lenders and finance lessors 
either to withhold financing from many worthwhile projects, or 
to rewrite their loan/lease agreements to make it clear that 
they have no say whatsoever about the borrower/ lessee's waste 
disposal decisions. 

Our proposed language, by contrast, provides a "bright 
line" test that will provide certainty, while allowing finance 
lessors to continue their traditional practices for safeguard- 
ing the value of the facility or other property, and allowing 
the continued flow of capital financing for many needed 
projects including wastewater treatment facilities and waste 
cleanup or anti -pollution equipment. Cf. Interpreting the 
Meaning of Lender Management Participation Under Section 
101(20) fA) of CERCIA . 98 Yale L .j. 935 (1989). 

Thank you for considering AAEL's views on this important 
issue. Our industry is concerned about the "chilling effect" 
that state and federal environmental lavs are now having on 
lease financing projects. He look forward to your earliest 
favorable response. 

Yours very truly. 



Michael J. Fleming " 
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CLEAN SITES 
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SD-534 Dirksen Senate Office Building 
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Clean Sites ii an iiric po n do nt 501 (c) (3) non-profit c 
dedicated to speeding Ac cleanup of hazardous wine. We have worked 
it mora dm CO hazardous wane site*, using me knowledge we have 
gained in the field to improve public policies [hat govern hazardous 




We would like to express our interest in S 2S27, a bill before your 
corwirittco that would affect the liability scheme in the hazardous waste 
w, the Comprehensive Environmental Response, 
CoapcDMtion and Liability Act of 1980, known as Supofiuid. 
Specifically , the m e asure would provide some relief of this liability to 

possible si this time. 

We think that lender* with only a security interest and that have 
conducted due diligence environmental audits should be protected. In 
moat cases, we think that cur r en t law has provided these protections. It 
has Jio produced a new and nffffdwl awareness on the part of buyers, 
sellen and lenders that playing a role in the operation, handling or 
management of hazardous waste brings with it the prospect ol strict, joint 
and several liability. As a result of this new awareness, many more 
facilities have been cleaned. 

Like Mr. Gain, the bill's sponsor, we also are concerned that Superfund 
not broadly endanger die ability of snail businesses to trceive lottos 
from financial institutions. Clearly, we cannot afford to have tending 
institutions in a ppropriately shy from making loans to any businesses. 
Nor can we afford to jeopardize or in any way hamper the work of the 
Federal Deposit Insurance Corporation and the Resolution Trust 
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The Honorable Donald W. Riegle, It. 

Senate Committee on Banking, Housing, and Urban Development 
July 30, 1990 
Page 2 



At (be same time, we recognize the importance of questions raised in connection with 
foreclosures in recent court cases, including US. v. Fleet Factors Corp. Neither the 
"secured creditor exemption clause" nor the "innocent landowner" defense, which Congress 
added to Superfund law in 1986, clarify this and other real estate/lender transactions issues 
to the extent needed. 

We agree with the Environmental Protection Agency and with environmentalists, however, 
that we should try to solve the problem administratively, to the extent possible. EPA should 
issue guidance or promulgate a rule as necessary that clarifies definitional issues raised in 
Fleet Factors and similar cases, including the types of activities lending institutions may 
carry out and still have only a "security interest" and what constitutes "due diligence." We 
think that the leadership of the Congressional committees with jurisdiction over Superfund 
should urge EPA to issue guidance or promulgate a rule as necessary as soon as possible. 

Only if the administrative approach fails and after the scope of the problem for small 
businesses and federal agencies has been fully documented, should Congress consider a 
change in die law. Even then, the Oam bill - or any legislation - may have unintended 
consequences. For example, current law does not consider a lender an owner or operator of a 
facility If its only "indicia" of ownership is its security interest in the property. S2827, 
however, could eliminate liability for lenders no matter bow involved they may become in 
the day-to-day operations of a bciiower. 

Super fluid's liability provisions lie at the heart of our current strategy for cleanup. If the 
liability scheme still is at issue after EPA issues its guidance the problem should be 
considered as a whole in the context of the entire law when it Is reauthorized substantively. 

The health of our financial institutions and the ability of our federal government to protect 
tlieir vital functions is of overriding importance to the health and well being of the American 
people. But la us act in a way that has the greatest chance of succeeding while not 
endangering the Superfund' s protections. 



SincerelyWL J 

Thomas P. Grumbly (/ 



Sen. Joseph R. Biden, Jr. 
Sen. Qucntin N. Btrrdick 
Sen. Jake Gam 
Sen. Prank K. Lautenberg 
Mr. Russell E. 'Train 
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WASHING ION. D.C. 20460 



The Honorable Donald W. Riegle, Jr., Chairman 
Committee on Banking, Housing and Urban Affairs 
unitnd Stataa Senate 

Washington, DC 20510 

Dear Mr. Chairman: 

Thank you for the opportunity to testify before your 
Subcommittee on July 19, 1990 regarding the proposed "lender 
liability" legislation, S. 2B27. By this latter, I am submitting 
answers to the written inquiries you forwarded to EPA on July 20, 
1990. Th« Agency is also in receipt of your September 27, 1990 
letter and is in the process of addressing your additional 



As the enclosure indicates, the Agency has undertaken an 
extensive survey of our regional offices in order to provids the 
data sought in your July 20, 1990 letter. I hope these responses 
assist you in your consideration of this important matter. If 
you have any questions regarding those responses, please contact 
me or have your staff contact David B. Van Slyke, the Acting 
Associate Enforcement Counsel for Super fund. Mr. Van Slyke can 
" 1 at 382-3030. 



-^jr27H&V~y?A ■ 



Enclosure 
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RESPONSE TO FOLLOW-UP QUESTIONS FROM SENATOR RIEGLE RESULTING 
FROM THE JULY 19, 1990 HEARING BEFORE THE SEHATE COMMITTEE ON 
BANKING, HOUSING AND URBAN AFFAIRS 

Question No. 1 

i state Its position 

Response to Question No. 1 

While the Administration does not oppose limited legislation 
that meets the general goals set forth in the August 2, 1990 
testimony of Mr. James M. struck before the House Subcommittee on 
Transportation and Hazardous Materials of the Committee on Energy 
and Commerce (see Exhibit A) , we are unable to comment on the 
specifics of this particular bill at this time. The 
Administration's preference is to further define some critical 
terms affecting lenders within the existing CERCLA liability 
scheme. This can be achieved by promulgation of an expedited 
rulemaking. The rule would preserve the original intent of 
Congress of protecting lenders from CERCLA liability, by 
interpreting the "security interest exemption" in Section 
101(20) (A) . This rulemaking is being undertaken in conjunction 
with a broader review of other, possibly related, areas of 
secondary liability- under CERCLA. We expect the Administration 
to state its position when the process of promulgating the lender 
liability rule, including responding to comments on the proposed 
rule, is completed. 

Question No. 2 

"You testified [at pages 4-5 of your prepared statement] 
that the "innocent landowner" defense is available under Section 
101(35) of the Superfund law to governmental entities such as the 
Federal Deposit Insurance Corporation and the Resolution Trust 
Corporation, and "EPA is willing do (sic) discuss application of 
these provisions to FDIC, RTC and other similar federal 
entities." 

I am very interested in the availability of the "innocent 
landowner" defense not only to the FDIC and RTC, when they act in 
a custodial capacity, but also to those entities, when they act 
in their corporate or non-custodial capacity. 

I encourage your immediate discussion of the Federal and (to 
the extent of EPA's expertise) State Superfund laws with the FDIC 
and the RTC. Following those discussions I would appreciate 
receipt of the report you offered in your testimony. In your 
report I would want to be advised of any possible circumstances 
in which the deposit insurance funds or RTC's corporate assets 
nay be at risk to satisfy liabilities that arise under the 
Federal and State Superfund laws." 
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Response to Que at Ion Ho. 2 

The "innocent landowner defense," contained in CERCLA 
Section 101(35), is available to lender* generally and explicitly 
protects government entities that acquire property involuntarily. 
EPA interprets this latter provision as applicable to the RTC or 
FDIC if tbey cone into either ownership or possession of a 
facility as receiver or conservator, or in a corporate capacity. 
Government entities that are voluntary owners or operators, along 
with other owners and operators (aside from those acquiring by 
inheritance or bequest) , must satisfy certain other elements of 
the defense, A subsequent owner or operator must demonstrate 
that: (1) it made all appropriate inquiry f e.a. . conducted a 
"due diligence" search) regarding the property prior to its 
acquisition; (2) at the tine of acquisition, the owner or 
operator had no reason to know that any hazardous substances that 
are the subject of a release were disposed of at the facility; 
and (3) it exercised due care in the event a release or threat of 
release of a hazardous substance occurred. 

While the "innocent landowner defense" will continue to be 
available to lenders, far greater certainty will be provided to 
the RTC, FDIC, and like agencies by the forthcoming rule 
addressing lender liability generally. This rule should offer an 
up-front exemption to liability under certain circumstances. By 
interpreting the "security interest" exemption to clarify when 
lenders are not considered "owners" or "operators," rather than 
relying only on this defense to liability, the transaction costs 
inherent in pleading and proving this defense will be avoided. 
Also, the likelihood that lenders would be named as third parties 
or be the subject of contribution actions is greatly diminished, 
our attached list of cases (Exhibit B) includes those few filed 
cases in which FDIC or RTC assets "may be at risk." This 
approach will also address the issue of security interests held 
by other agencies that acquire property in a custodial or 
involuntary manner ( e.g. seizure, forfeiture or for unpaid 
taxes) . 

Question Ho. 3 

"EPA Administrator William K. Reilly is quoted in the press 
as having stated on June 19 that "it is not the federal 
government's ■intention' to hold banks and other lenders liable 
for cleanup even if they own property contaminated with hazardous 
waste." Th* article and your testimony Indicate that the EPA and 
the Department of Justice are reevaluating issues regarding the 
liability of lenders and other "secondarily liable" parties. 

If Mr. Reilly issued a statement, please provide it for the 
record. Further, please indicate what precisely Mr. Reilly 
Intended by his comments." 
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Response to Question Ho. 3 -. 

He. Reilly 's remarks concerning "secondary liability" were 
reported in the June 22, 1990 edition of the Environment 
Reporter . Ho prepared statement, however, was issued. 

The quotation attributed to Mr. Reilly and cited by Senator 
Riegle, that "it is not the federal government's 'intention' to 
hold banks and other lenders liable for cleanup even if they own 
property contaminated with hazardous waste," while accurate, was 
directed at lenders who hold properties solely as the result of 
foreclosure. It was not intended to be construed as advocating a 
blanket release of lending institutions from all CERCLA 
liabilities. As Mr. Reilly further stated, "we need to figure 
out a better way to cut the difference (between Superfund 
liability and thoee secondarily liable parties who have no 
knowledge or reason to know about the hazardous waste problem) . " 

EPA's current proposal to accomplish this "intention" was 
more thoroughly explained by Mr. James M. Strock in his August 2, 
1990 testimony before the House of Representatives' Committee on 
Energy and Commerce, Subcommittee on Transportation and Hazardous 
Materials (Exhibit A). While some of the "secondary liability" 
issues are still under study, the expedited rulemaking concerning 
the "secured creditor exemption" should add certainty to the 
applicability of the CERCLA liability scheme to lenders. 

Question Mo. 4 

"You testified [at pages 8-9 of your prepared statement] 
that EPA intends "to issue guidance on the definition of 
* participating in the management of a facility' under the secured 
creditor exemption to the definition of * owner or operator.' Do 
you similarly intend to revise and clarify the guidance on 
landowner liability that you issued on August IB, 19S9? To what 
extent does EPA believe that it can address current concerns of 
lenders in any administrative clarification of the "innocent 
landowner" defense?" 

Response to Question Ho. 4 

EPA does not currently anticipate that the landowner 
liability guidance, published In the Federal Register on August 
IB, 1989, will need to be specifically amended. It is 
anticipated that EPA's rule, however, will address the issue of 
liability of government entities that acquire property 
involuntarily, which is one element of the "innocent landowner" 
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Question Ho. 5 

•Is EPA actively considering any alternative method of 
funding the clean-up of hazardous substances that does not rely 
upon the imposition of strict liability upon private parties? 
What alternative (s) are being considered? 

Response to Question ho. 5 

zfa is not actively considering any alternative funding 
method for hazardous substance cleanups at this time. As Mr. 
Strock stated in his August 2, 1990 testimony, the 
Administration's preference is to retain the current CERCLA 
liability scheme, but at the same time, define some of CERCIA's 
key statutory terms to ensure that the needs and concerns lenders 
and federal agencies that involuntarily acquire property or 
acquire property through foreclosure, forfeiture, seizure or 
other means, are adequately protected from CERCIA liability. 

Question Ho. 6 

"what data are available to the EPA regarding clean-up costs 
under the Federal Superfund law that lenders have paid either 
directly to the EPA or a State enforcement agency or by 
contribution to a private party or otherwise?" 

Response to Question Ho. 6 

A list documenting lender involvement and potential or 
adjudged liability at CERCIA sites is attached (Exhibit B) . He 
do not, however, have access to complete information regarding 
third party and State level enforcement suits. 

Question Ho. 7 

"What data are available to the EPA regarding the clean-up 
liability that agencies or instrumentalities of the Federal 
Government have incurred by reason of such entities' direct loans 
or insurance or guarantee of private lenders' loans?" 

Response to Question Ho. 7 



Question ho, 8 

■Does EPA believe that judicial interpretation of the 
provisions of the Federal Superfund law that most directly affect 
lenders has extended the law beyond Congressional Intent in 
enacting Superfund? If you hold such belief, please indicate 
your specific reasons for doing so." 



z fiC byGoo^Ie 



gMBBBM fco Question HQ- 5 

EPA understands that various judicial decisions regarding 
lender liability have created none uncertainty within the lending 
community over the status of lenders under ths CERCIA liability 
scheme. However, as noted in Mr. James K. Strock's August 2, 
1990 testimony, the Agency is planning to define, in a manner 
that adds certainty to the statute as drafted, in an 
administrative rulemaking, the key sections of CERCLA that Boat 
directly affect lenders. 
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STATEMENT OP 
JAKES M. STROCX 
r ADMINISTRATOR FOR ENFORCEMENT 
UNITED STATES ENVIRONMENTAL PROTECTION AOBMCT 

BEFORE THE 

SUBCOMMITTEE ON TRANSPORTATION 

AND HAZARDOUS MATERIALS, 

COMMITTEE ON ENERGY AMD COMMERCE 

UNITED STATES HOUSE OF REPRESENTATIVES 

August 2, 1990 

Good morning, Mr. Chairman and members of the Committee. I 
am James St rock. Assistant Administrator for Enforcement at the 
United States Environmental Protection Agency. Thank you for the 
opportunity to be here today to discuss the liability of lending 
institutions, corporate fiduciaries, and various Federal financial 
institutions under the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended (CERCLA or 
"Superfund") . You have also asked for the Agency's views on the 
proposed legislation, H.R. 4494, and other related bills currently 
before Congress. 

EPA is well aware of the concerns expressed by the lending 
community regarding CERCLA liability and we do not want uncertainty 
about liability rules to inhibit financial transactions 
unnecessarily. My testimony before the Senate Committee on 
Banking, Housing, and Urban Affairs, on July 20, 1990, outlined 
several efforts that the Agency is willing to undertake to analyze 
the possibility of further defining the liability of lending 
institutions under this nation's hazardous waste laws. Since the 
July 20, 1990 hearing, the Agency has attempted to further define 
the concepts that we believe would add certainty to the current 
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liability scheme, in doing that we have discussed the issue at 
great length within the Agency and have net with representatives 
of the Oepartnent of Justice (DOJ) and the Resolution Trust 
Corporation (RTC) . As a result of that deliberation and those 
discussions, we believe that we have a proposal that offers an 
equitable and fair solution to concerns of the lending community. 
He would J ike to explain this proposal to you today, and hope that 
this will provide a basis for further discussion. 

The Administration's preference is to retain the CERCLA 
liability scheme as it now stands, but to add further definition 
to the critical terms of the statute, through an expedited 
rulemaking, In a manner that preserves the original intent of the 
security interest exemption from liability as a CERCLA "owner or 
operator, ■ thereby avoiding potentially inequitable treatment of 

Our starting point for analyzing this issue is the statute, 
CERCLA, itself. The liability provisions of CERCLA, found in 
Section 107, generally provide that owners or operators, parties 
that were owners or operators at the time of disposal of the 
hazardous substances , generators of hazardous substances , and 
transporters of hazardous substances who select the disposal site 
are liable under CERCLA for remediating the site in question or 
reimbursing the Superfund trust fund in the event the United States 
undertakes the cleanup using Superfund monies. The liability 
provisions typically in question regarding lending institutions are 
Sections 107 (a) (1) and (2) , which state that "the owner or operator 
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of a vessel or facility, [or] any person who at the tine of 
disposal of any hazardous substance owned or operated any facility 
at which such hazardous substances were disposed of ... fhfl j.1 be 
Ujbjj for all costs of removal or remedial action incurred by the 
United States . ...» The liability of owners and operators la not 
contingent on proof that they caused the release or threatened 
release of hazardous substances. 

Under Section 107 of cercla, lenders, like other entities 
involved with hazardous waste sites, may be potentially liable as 
either past or present site owners or operators. Congress, 
however, in defining "owner or operator" in Section 101(30) (A) 
provided a specific exclusion from the definition of owner or 
operator for "a person, who, without participating in the 
management of a vessel or facility, holds indicia of ownership 
primarily to protect his security interest in the vessel or 
facility." This is known as the "secured creditor ajcenption" and 
has been in CERCLA since it was first passed in I960. As is noted 
in greater detail below, it is this section of the statute that the 
rulemaking will focus on in further defining the liability of 
lenders under the statute. 

The liability section of CERCLA, in Section 107(b)(3), also 
details the three available defenses to CERCLA liability: when the 
release or threatened release was caused by (1) an act of God; (2) 
an act of war; or (3) an act or omission of a third party other 
than an employee or agent of the defendant, or one whose act or 
omission occurs in connection with a contractual relationship. 
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existing directly or indirectly, with the defendant. Section 
101(35) (A) contains a definition of the torn "contractual 
relationship," added when CERCLA was reauthorized by the Suparfund 
Amendments and Reauthorization Act of 1986 (SARA) , Which Clarifies 
Congressional intent to afford owners a defense to liability, the 
so-called "innocent landowner defense," under certain specific 
circumstances. Under the facts of a particular case, this 
contractual relationship defense may be available to lenders. That 
is, a subsequent owner or operator does not incur liability under 
CERCLA for prior releases caused by acts of a third party if the 
subsequent owner or operator made: (1) all appropriate inquiry 
(e.g., a "due diligence" search) prior to acquiring regarding the 
property; (2) acquired the property with no reason to know that any 
hazardous substances that are the subject of a release were 
disposed of at the facility; and, (3) exercised due care in the 
event a release or threat of release of hazardous substances 



In order to ensure that the law functions as intended, EPA 
believes it is preferable to clarify the exemption already created 
by Congress specifically for lending institutions ( i.e. . the 
secured creditor exemption) rather than attempt to create an 
additional exemption or redefine the available defenses. Further 
definition of the secured creditor exemption will allow EPA, the 
Federal Agency charged with interpreting and implementing CERCLA, 
to address the circumstances under which lending institutions say 
become liable in the first instance, as opposed to looking at 
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potential defenses one* liability is triggered. He believe that 
EPA can craft this rule expeditiously and in a Banner that is 
credible, defensible, and will be deferred to by federal courts. 
The rule would add certainty since it would reduce the lenders' 
current difficulties in assessing when the security interest 
exemption is applicable or the innocent landowner defense Is 
available. It would also avoid the transaction costs inherent in 
asserting the innocent landowner defense and reduce the potential 
for becoming a third party defendant or the subject of a 
contribution action. in addition, it would obviate the 
requirements placed upon Federal agency lending institution* under 
section 120(h) when they transfer property that has com* into th*ir 
possession as a result of the foreclosure situation. 

As noted above, congress' definition of an "owner or operator" 
in Section 101(20) (A} provided a specific exclusion for "a person, 
who, without participating in the management of a vessel or 
facility, holds indicia of ownership primarily to protect his 
security interest in the vessel or facility." EPA "a proposed 
regulatory interpretation of this provision would provide that a 
lending institution who actually obtains title to contaminated 
property, as long as it meets the requirements delineated in the 
rule, would qualify for this exemption. The exemption would extend 
to receivers or conservators of the estate of the foreclosure 
mortgagee, such as RTC, who nay acquire titl* pursuant to operation 
of Federal law. The interpretation, under certain circumstances, 
would also extend to a lender that has not taken title to the 
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property but is involved with the property to protect it* security 
interest. This -interpretation is intended to mitigate the 
potentially harsh results which nay occur, for example, when a 
foreclosure mortgagee is forced to take title in order to protect 
his security interest. 

The goals of the rule would be to ensure that lenders (1) are 
not liable parties so long as they act responsibly with regard to 
any property they take title to or are administering without taking 
title, (2) do not reap a benefit from any response action performed 
on the property by the government, and (3) exercise some care in 
Making the loan and in monitoring the facility to ensure that the 
collateral does not incur environmental damage during the life of 
the loan. 

To meet these goals, EPA proposes to Interpret the phrase 
"holds indioia of ownership primarily to protect his security 
interest" in a manner that excludes from the definition of owners 
or operators those lenders who administer or take title merely to 
protect their security interest, such as where a borrower can not 
continue his obligations under the loan. He believe that this is 
what Congress intended in passing the original statute in 1980. 
However, the rule will also require, consistent with the goal that 
the lender act responsibly with regard to the facility, that the 
lender undertake some affirmative obligations with regard to 
environmental matters at the facility in order to take advantage 
of this exception. The rule would recognize, however, that such 
responsibility is limited due to the fact that the lender's 
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Interest in the property is of a different nature than a voluntary 
owner. In particular, this requirement is analogous to the 
obligations and duties of a receiver to protect and preserve both 
the physical (real and personal) property of the estate and to 
preserve the assets of the estate. For example, in looking at the 
RTC responsibilities under Firrea, the RTC nay act ae a receiver 
for a defunct Savings and Loan in certain circumstances. 

Accordingly, EPA's interpretation of "holding an indicia of 
ownership primarily to protect a security interest" will include 
the obligation to act responsibly when knowledge of contamination 
exists. One standard that has been suggested regarding what it 
means to be acting in a reasonable manner with regard to the 
facility in this context is that the lender must act with due care 
end failure to exercise due care to address environmental hazards 
would cause the lender to lose the benefit of the "indicia of 
ownership" exemption. While we are still looking at this issue, 
this standard of due care may be appropriate since if is the 
applicable standard for receivers under prevailing caselaw and is 
the etandard employed in the third-party defense in CERCLA i 
107(b)(3). In fact, in discussing the standard in ths legislative 
history of CERCLA, the conferees recognized that "the due care 
requirement embodied in section 107(b) (3) only requires such person 
to exercise that degree of due care which is reasonable under the 
circumstances." Conf . Rpt. at 187. If the person does not 
exercise due cere, under our proposed interpretation he is no 
longer insulated from CERCLA liability as an owner. 
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To meet our second goal, ensuring that the person or entity 
foreclosing does not receive a windfall as a result of actions 
taken by the government to address contamination existing on the 
property, the rule will clarify that in those situations whore the 
government has incurred costs in responding to a release or threat 
of release at the property and thus the value of the property has 
increased, the lender is only entitled to recover his security 
interest to the extent of the value of the property at the time of 
the lender's intervention. This will be done by crafting the 
regulation in a manner that recognizes the existence of the lien 
provision of CERCLA, Section 107(1) , which creates a lien on 
contaminated property up to. the amount of the expenditures made by 
the United States. The requirements should operate to provide an 
incentive to lenders to take appropriate steps to preserve the 
collateral (here, the property) throughout the life of the loan. 

Assuming the lender exercises due care, upon a subsequent sal* 
of the property, under the regulation, the lender would be entitled 
to the lesser of: (1) the fair market value of the property at the 
time of foreclosure, or (2) the amount of the secured interest. 
The remainder of the sale monies would then be used to satisfy the 
lien placed on the property by operation of the statute, and any 
remainder monies would go to satisfy the loan amount and the excess 
above that amount would revert to the previous owner. If the 
foreclosure mortgagee undertook activities which were beneficial 
to the environmental conditions at the property, the amount 
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expended to conduct these activities would be added to the adjusted 
security interest value. 

The foreclosure mortgagee or lenders who have not yet taken 
title also must make the statutory showing that it was an entity 
who was not "participating in management" of the facility. To 
provide relief in those situations where the foreclosure mortgagee 
must be involved with the property in order to realize his security 
interest (the "workout" situation), the rule would likely exclude 
from the definition of "management" certain actions taken to 
administer the property. In particular, in an effort to provide 
some protection for those actions which are necessary to address 
contamination at the site, EPA will not consider actions which have 
the effect of reducing environmental harm to be "participating in 
management." Such "workout" activities, however, could only 
continue for a relatively short period of time, after which the 
owner will be considered as "participating in management" of the 
facility. In addition, the lender's activities must be in the 
nature of custodial care in winding down the affairs of the 
borrower or otherwise proceeding to pass title or operation to a 
third party that will own or operate the facility. As indicated 
above, the continuing requirement to exercise due care would ensure 
that any instances of mismanagement may subject the foreclosure 
mortgagee to CERCIA liability. As a result of this interpretation, 
actions taken to avoid CEPCLA liability will not have the 
undesirable effect of incurring CERCLA liability. 
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Lenders have also voiced Che concern that subsequent 
purchasers of contaminated property are also potentially liable and 
that these properties are, hence, worthless. Fran our recenmt 
conversations with RTC, we understand that very few at the 
properties which they nay ultimately assume will likely acquire 
Superfund status and require an extremely costly cleanup. Hence, 
while some properties may go unsold due to concerns regarding 
liability for a CERCLA cleanup, the great majority of sites with 
some contamination would still be marketable; the environmental 
liabilities simply would be factored into the purchase price or 
other terms of the deal ( e.g. . indemnification). EPA's proposed 
interpretation would do nothing to discourage lenders from taxing 
appropriate action with regard to the initial loan and would also 
encourage lenders to monitor the collateral to ensure that it has 
sufficient value in the event that foreclosure to realize on the 
security interest is necessary. It will simply make good business 
sense for the lender to look at the property carefully at the time 
of the loan and for the purchaser to taka similar precautions at 
the time of any subsequent sale. 

For those sites which may require major cleanups, EPA 
recognizes that in some cases it may be advisable to offer some 
relief to potential buyers of the property. In this situation, the 
Agency could offer, in its discretion, a covenant not to sue (and 
contribution protection??] to a prospective purchaser of 
contaminated property in exchange for some cleanup or other 
environmentally beneficial activity by the prospective purchaser. 
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- This would insulate the otherwise non-liable party iron any 
potential liability, would create an environmental benefit and may 
allow the lender to realize the amount of his loan. EPA has 
undertaken such settlements and we will continue to exercise our 
discretion to enter into prospective purchaser agreements 
consistent with Agency guidance. (See "Guidance on Landowner 
Liability under Section 107(a) (1) of CERCLA, Dm Minimis Settlements 
under Section 122(g) (1) (B) of CERCLA, and Settlements with 
Prospective Purchasers of Contaminated Property, " issued to Agency 
personnel on June 6, 19S9 and published in the Federal Register on 
August is, 19B9, at 54 F.R. 34235.) To date, EPA has exercised 
this discretion in agreements at three Superfund Sites: 1) Bofers; 
2) Bunker Hill; and 3) Boliden. 

In summary, we are confident that an administrative fix can 
be proposed in the very near term that will afford landers some 
protection and certainty under the statute. He look forward to 
working with our sister federal agencies on this matter and will 
report back to you on our progress in the very near future. 

You have also asked the Agency to address the issue of 
corporate fiduciary liability at this time. As you know, this is 
not only an issue in the lending institution field but impacts all 
categories of potentially responsible parties under the statute. 
EPA and the Department of Justice are currently, in what we believe 
to be in the best interests of the public, attempting to ensure 
consistent litigating positions under CERCLA. Specifically, we are 
undertaking a review of our litigation positions regarding certain 
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entities who nay not be the primary persons responsible lor the 
generation, transportation, or release of hazardous substances, but 
nonetheless became liable under CERCIA. Within the category of 
' "secondarily liable parties" we include, for example, lenders and 
trustees of testamentary or real estate trust* that own facilities, 
as well as corporate fiduciaries. This matter is, however, being 
reviewed by EPA and DOJ in the context of reviewing the generic 
issues associated with secondary liability. He hope to have that , 
legal review completed by October 15, 1990. 

EPA's proposed clarification of the secured creditor 
exemption will have a tremendous impact on the lending community 
as they would not incur CERCLA liability in the first instance as 
opposed to other options which would just make certain defenses 
available to landers ( I.e. . innocent landowner defense). However, 
we would note that the Agency must be cautious in this endeavor, 
since it may open the door to others who have similar types of 
arguments or may structure transactions in a manner that does 
violence to the scheme proposed here. With careful crafting, the 
express requirements which are necessary to qualify for this 
exemption should nonetheless be sufficient to ensure clear rules. 
This concludes my prepared remarks. I am happy to answer any 
questions that you may have. 
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PRELIMINARY LIST OF CERCIA CASES IWVOLVINS LENDER LIABILITY 

The following listing is broken down by Region into three 
categories: 1) CERCm actions involving private lenders; 2) 
CERCIA actions involving Federal lenders; and 3) CERCIA action* 
involving private landers where the liability does not result 
from the lander-borrower relationship. 

CERCIA CASES INVOLVING PRIVATE LENDERS 



Silresim Chemi cal Corp. site - In re Un;on National Bank 

A chemical waste racycler at the site, for which Union 
National Bank held a mortgage, encountered financial 
difficulties The Bank undertook a supervisory role in the 
financial management of the company In that role, the Bank's 
agent also participated in aspects cf the business, such as 
managing the flow of wastes within the facility and arranging to 
dispose of the company's inventory As a result of the 
"business" participation by the Bank, EPA sought to recover past 
response costs from the Bank, which agreed to pay $504,000 out of 
a total settlement with the bank and others of S3. 4 Billion. The 
total settlement represented 95* of EPA's past cost clain. 
Recovery of EPA s past costs was settled administratively under 
CERCIA i 122(h on March 26, 1950 tn addition, on September 21, 
1988, a group of 200 generator defendants at the silresim site 
filed a contribution action against State Street Bank, its 
holding company and Union National Bank which was allegedly 
owned and controlled by State Street Bank. Selection and 
performance of a remedial action for the site ia forthcoming; 
Union National Bank and other PRPs remain subject to potential 
enforcement action for the site remedial action. 

and 

United federal Savings k Loan (United Federal) held a 

mortgage on the property and subsequently foreclosed. After 
acquiring the property at the foreclosure sale. United Federal 
held the property for approximately six weeks United Pederal 
thereafter sold the 17-acre parcel for less than $4,000. During 
its period of ownership. United Federal declined to take any 
action to abate the site's deteriorating conditions. EPA was 
force to undertake emergency pump-down activities to prevent the 
overflow of a 1 million gallon capacity waste lagoon located on- 
site On March 19, 1986, the United States entered into a 
consent decree with United Federal saving and Loan whereby United 
agreed to pay $150,000 to resolve their potential liability at 
the Keefe site. 
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REGION III 

Turco Coating* ilu - Unit* d States v. Klrabll* 

The United States sued the former landowner, who sued 
American Bank and Trust and Mellon Bank as operators at the site 
due to financial control over operations at th* facility. 
American Bank and Trust was also pursued as an owner since it had 
foreclosed on the property and purchased it at the sheriff's 
sale. The court denied summary judgment in favor of Mellon, 
finding that Mellon had exercised both financial and operational 
control over the facility while it held secured interests at the 
site. ( U.S. v. Mirablle . 15 ELR 20992 (E.D. Fa. 1985]). The 
United States' claim for costs incurred by EPA was subsequently 
settled with the former landowner. (See below for discussion of 
the SBA's involvement in this case.) 

California Maryland Drum sit* 

Maryland Bank and Trust foreclosed on a mortgage at this 
site and purchased the property at th* foreclosure sale with 
knowledge that trash operations were conducted onsit*. The bank, 
who exercised such ownership rights as conveyance of a portion of 
the property to a third party, negotiation of an easement, and 
leasing out a portion for cultivation, refused to clean up 
hazardous wastes on the site and was named by EPA in a cost 
recovery action. The court ruled that the bank's security 
interest, and ability to avail itself of the secured interest 
exception terminated upon foreclosure. ( U.S. v. Maryland Bank t 
Trust . 632 F. Supp. 573 (D. Hd. 1986)). The case subsequently 
settled . 

Cuvahooa Wrecking site - In re Cuyahoga Equipment Corn. 

EPA has spent more than SB million at this site and expects 
to spend between $14 and $40 million sore. The U.S. has just 
lodged a settlement with the Freedom Savings £ Loan Association 
(FSla) and the debtors in this bankruptcy action, in which the 
FSLA will receive a release from liability based on its 
representation that it did not participate in th* management of 
the facility, and the United States will receive $600,000 plus 
interest. The settlement resolves the U.S.' objection to an 
agreement between the debtor and FSLA to give FSLA the $1.6 
million the debtor has received from selling an option to 
purchase the contaminated property, on which FSLA holds a 
Mortgage. The U.S., which spent millions of dollars stabilizing 
the property environmentally, had contended that it was entitled 
to recover some of its costs under 11 U.S.C. § 506(c) since it 
was standing in th* shoes of th* trust**, who had refused to 
clean up th* property as required by law. Ip r* Cuyahog a 
Equipment Corp. *t al. . Mo. S6-B-12206 (Bankr. S.D.H.Y.). 
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McAdoo site - U.S. v. Alcan 

The United States did not elect to sue First Valley Bank. 
On* of the defendants has tiled a Motion to add First Valley Bank 
a* a third party defendant. Th* Motion, filed on February 27, 
1989, is still pending. 

BFG Electroplating site - U.S. v. National Ban* of the 

EPA filed suit against the Bank on August 19, 1988, on the 

theory that the Bank held title to the property, through a 
foreclosure, during the disposal of hazardous wastes at the site. 
Numerous leaking barrels of electroplating waste sat on the site 
during the tine the Bank managed the property and took rent from 
the lessee The total remedy amounts to approximately 5247,000, 
of which the Bank has agreed tc pay $47,500. A consent decree 
settling the matter was lodged with the court on June 7, 1990. 
On September 1, 1989, a district court denied the Bank's motion 
for summary judgment in a third party suit, holding that th* 
secured creditor exemption did not apply to the Bank post- 
foreclosure. ( Guidice v. BFG Electroplating and Hfq. Co. , 732 
F.Supp. 556 (W.D. Pa. 1989)). 



Swainsboro Print Work site - U.S. v. Fleet Factors 

Th* United States named Fleet Factors Corporation, a 
commercial factor, in this action seeking 5374,234, filed on July 
9, 1987. Fleet's alleged liability was based, in part, oh its 
handling of barrels of hazardous waste and removal of machinery 
in a manner that released asbestos in the course of selling off 
personal property on which it had foreclosed. A more detailed 
discussion of the factual and legal history of this matter is 
contained in the district court decision, U.S. v. Fleet Factors . 
724 F.Supp. -955 (S.I). Ga. 1988), and the U.S. Court of Appeals 
decision, U.S. v. Fleet Factors , 910 F.2d 1550 (11th Cir. May 23, 
1990), reb denied . No. 89-8094 (11th Cir. July 17, 1990) 
(affirming the district court's denial of Fleet's motion for 
summary judgment) . 

National Galvanizing site - U.S. v. Carolina Galvanizing 

National Galvanizing owned realty that was contaminated with 
hazardous waste. Carolina Galvanizing sought to acquire the 
property. Carolina bought a not* from th* Chase Commercial Bank 
worth $100,000 for one-fourth ita value and was assigned the 
mortgage on the contaminated mite. National Galvanizing was in 
default on th* loan, but th* Bank did not foreclose, nor did 



z fiC byGoo^Ie 



Carolina after their acquisition of the note. After EPA 
undertook removal action, Carolina foreclosed on the property and 
took title to the property The U S brought suit against 
Carolina alleging it was liable under two theories: (1) pre- 
foreclosure - held indicia of ownership (mortgage) as a mechanism 
of purchase, not primarily to protect a security interest; (2) 
post- foreclosure - as an owner of the site at the time response 
costs were incurred. The case settled for $100,000 out of over 
$300,000 in cleanup costs; the consent decree has been entered. 

Wilson Concepts Site 

The Centrust Savings Bank acquired the Wilson Concepts Site, 

located in Pompano Beach, Florida, through foreclosure after 
Chapter 7 bankruptcy proceedings in March 1988. After 
foreclosure, centrust leased the Site to Carter arid Crawley 
Precision Metals, Inc., which currently conducts a metal 
machining operation there. On October 19, 1989, EPA entered Into 
an Administrative Order on Consent vith Centrust and CWJ, Inc., 
the former owner/ operator, under whose terns the Respondents 
would perform an RI/PS. 

The rtc was appointed as Conservator for Centrust on 
February 1, 1990. An information request was sent to Centrust on 
February 23, 1990 regarding the placement of the Bank in the 
conservatorship of the RTC and was answered by counsel for the 
RTC. In April 1990 EPA received a "Notice To Creditors of 
Centrust Bank," which stated that the Office of Thrift 
Supervision had appointed the RTC as the receiver of Centrist's 
assets and liabilities and notified creditors that their claims 
must be presented to the RTC no later than June 15, 1990. EPA 

has been granted an extension of time in which to file its claim. 

REGION VI 

■ In re Gulf Coast Vacuum 



In this bankruptcy action. Allied Bank of Texas holds a 
$450,000 mortgage on a contaminated NPL site for which EPA has 
incurred $500,000 to date in removal costs. A remedy has not 
been selected. The assets of the debtor's estate are worth about 
$135,000. EPA filed with the bankruptcy court an application for 
administrative expenses and an opposition to abandonment of the 
site by the trustee and is currently negotiating an allocation 
of the assets with Allied Bank, the major creditor. 
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On October 16, 1989, the United States initiated a cost 
recovery action for past costs totalling approximately $2 million 
against a real estate developer and a wholly-owner subsidiary of 
First Federal Savings & Loan of Conroe Texas. The developer and 
First Federal's subsidiary were joint venturers who in the mid 
1980's together purchased an old telephone pole creosoting 
facility and converted the property into a real estate 
development. Their site grading, utility installation, and sewer 
construction aggravated the existing contamination at the site. 
A third party action was brought earlier by adjacent residents 
against First Federal, which has since failed and gone into 
receivership with the FDIC. The united states did not sue First 
Federal. ReMedial costs are estimated at $22 million. 



Michael Battery Sites - Davenport Bank 

The Michael Battery sites are four lead sites in the 
Davenport/ Bet tendorf , Iowa are. A lawsuit was filed in the U.S. 
District Court for the southern District of Iowa in May 1990, 
which named a number of PBPs as defendants Although it was not 
named in the complaint the Davenport Bank is involved at two of 
these sites the Farragut Road site, at which the bank was a 
trustee in bankruptcy, and the Bettendorf Sits. 

The Bettendorf site was the subject of a renoval action 

completed in May 1987. Davenport Bank holds a security interest 
in the property for approximately $78 OOC which is the remainder 
of a delinquent loan made to the owner/ opera tor In January 
1989, EPA filed a Superfund lien against the property to recover 
part of the costs expended at the site EPA s costs incurred 
exceed $400,000. In May 1990, the Davenport Bank, SKI Deuce 
Enterprises (which obtained a judgment lien Of $40,000 prior to 
EPA's removal action}, and EPA reached a tentative agreement that 
allowed for sale of the property based on an existing offer. 

REGION IX 

Santa Fe Springs site - U.S. v. John cauffman 

Cerritos Valley Bank held the mortgage on the property and 
is a third-party defendant in this action. The United States did 
not name Cerritos as a PRP, but as part of the third-party 
action Cerritos settled with a payment of $1,000. The 
settlement was entered on Auguet 3, 1988. 
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CERCLA CASES INVOLVING TEDIRAL LENDERS 

REGION III 

Pennsylvania DepajasnHft °f Environmental Resources v. SBA 

In this state enforcement action against the SBA, The Stata 
of Pennsylvania's Department of Environmental Resources (DER) has 
argued that the United States waived sovereign immunity for 
cleanup of contaminated property under state law. 

The SBA guaranteed a loan that the Pennsylvania Development 
Corporation granted to a wallpaper factory, when the factory 
defaulted on the loan, the SBA honored its guarantee. 
Thereafter, the SBA purchased the wallpaper factory site at a 
sheriff's sale to protect its financial interest in the property. 
The site contains chemical wastes left there by other persons 
before SBA acquired the property. The SBA has instituted a 
program to investigate and remedy the waste situation. 

In opposition to the DER's motion for partial summary 
judgment on sovereign immunity, the United States argued on 
behalf of the SBA that congress had waived sovereign immunity 
only as to obj active ly-ascertai nab le or administratively pre- 
determined standards. The DBS had invoked only general 
environmental laws that authorised establishment of water quality 
standards and criteria for waste disposal, but did not establish 
either standards for remedies of sites affected by unintended 
contamination or mandate comprehensive remedies for such sites. 
The opposition also cited a liability exemption under state law 
for certain "Federal corporate instrumentalities. " The 
Pennsylvania Commonwealth Court granted DER's summary judgement 
motion, holding that sovereign immunity has been waived for the 
imposition of the particular State laws at issue. Pennsylvania 
Den't of Envt'l Resources v. SBA . 115 Misc. Docket 1989 (slip 
op.. Pa. Commw. August 20, 1990). 

Turco Coatings sit e - United States v. Mlrabjle 

In addition to suing American Bank and Trust and Mellon Bank 
(discussed above] , the former landowner also cross-claimed 
against the SBA. The SBA had loaned money to a paint 
manufacturing operation, subject to a second mortgage on which it 
had, however, never foreclosed. SBA representatives had visited 
the facility several times to monitor liquidation of assets. The 
court held that this involvement was purely financial and 
insufficient to make the SBA liable. U.S. y. Mlrablle . 15 Envt'l 

L. Rep. 20944 (E.D. Pa. 2985). 
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Odessa Chromium I Site - United S tat e s Y- Pell Petroleum 

The United States brought this cost recovery action against 
Bell Petroleum, seeking about $2 aillion in past costs and about 
$2.9 million for a pump- and -treat remedy. In a third-party claim 
Bell alleged the Small Business Administration was liable as an 
owner or operator of the site. The SBA had honored its guarantee 
of a small business loan given in the early 1980s by a bank to a 
new business (unrelated to Bell's business of chrome-plating) 
operating out of the site after the borrower defaulted, and had 
received a security interest in the contaminated property. 

The United States argued that the SBA was not an owner or 
operator because the SBA had not foreclosed, and because its 
involvement with the site was so limited, notably having occurred 
long after the operations that had contaminated the property. 
The SBA had rented the property to a number of small businesses 
with no known involvement with hazardous substances, and had 
secured the site against vandalism. On July 24, 1990, the court 
entered a consent decree between the United States and Bell, 
which inter alia , dismissed Bell's claims against SBA. United 
States v. Bell Petroleum Services , No. MO-88-CA-005 [S.D. Tex., 
filed 1988) . 

REGION VIII 

In re Precious Metals Site. Bonner. Montana 

In this state enforcement action, the State of Montana 
issued an administrative order to HUD requiring cleanup of 
residential property. The former owner of the site at issue 
operated a metal finishing facility for about eight years. He 
ultimately went bankrupt and the lender eventually foreclosed on 
the property. The lender conveyed the property to HUD in 
February 1990 through the normal foreclosure process. 
Subsequently, the Montana Department of Health and Environmental 
Sciences (DHES) discovered contamination resulting from the 
finishing facility. On May 18, 1990, DHES notified HUD that it 
was a potentially responsible party under CERCLA and state law 
and issued HUD a state administrative order to clean up the site. 
Cleanup costs are estimated to be between $250,000 and 
$1,000,000. HUD has contracted out the cleanup of the site and 
Is involved in settlement discussions with the state of Montana. 
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Cannons Engineering Superfund Sites 

EPA Region I named Tauton Savings Bank and First National 
Bank as PRPs at the four Cannons Engineering Superfund Sites, 
located in Bridgewater and Plymouth, Massachusetts and 
Londonderry and Nashua, New Hampshire. Both Tauton Savings and 
First National were identified as generators of less than one 
percent of the waste found at the sites, and entered into de 
minimis settlements with EPA. 

REGION II 

Brewster Wellfleld site - U.S. v. A j H Cleaners 8 Launderers 

The owner of a small commercial center that contains several 
businesses leased the entire center to Marine Midland Bank. The 
Bank has full management rights over the property; they make 
repairs, have power to make alterations, pay the utilities, etc. 
One subtenant, a holdover from an earlier lease, is the 
diycleaner that is suspected of contaminating the groundwater 
with halogenated hydrocarbons. Marine Midland, as prime 
tenant/sub 1 and 1 ord , is alleged to be an "owner" or "operator" 
based on their control over the shopping center. An action 
seeking $1,559,525 was filed October 16, 1989. 

REGION III 

Tonnoli Corp. site - in re Tonnoll Corp. 

EPA is performing the cleanup of the site owned by Tonnoli 
Corp., which filed for bankruptcy on October 29, 1985. The U.S. 
filed a Proof of Claim on June 20, 1986. our Proof of Claim 
seeks approximately $38 million. The main secured creditor is 
Meridian Bank. The bankruptcy trustee has given notice to the 
court and all parties of its intent to abandon the site. EPA has 
asked for an administrative expenses priority which Meridian Bank 
is opposing. Currently EPA is negotiating a settlement with 
Meridian Bank. 
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REGION IV 

American Creosote Works site - in re American Creosote 

9lM Savings Life Insurance Co held the mortgage to the Bite 
with American Creosote Works which had declared bankruptcy under 
Chapter 11 EPA entered into an agreement in the debtor's 
bankruptcy proceeding with Savings in 19-86 under which the Agency 
will get title to the cleaned-up property and will split the 
proceeds of the eventual sale of the property with Savings. 
Total estimated coat of the remedy is $10 - 12 million. 



T.P. Long Chemical site - in re T.P. Long Chemical Inc. 

EPA sought reimbursement of removal costs from the assets of 
a bankrupt owner's estate, including funds in which BancOhio held 
a security interest. The Federal Bankruptcy Court held that EPA 
could not recover its costs from funds subject to BancOhio 's 
security interest. (In re T.P. Long Chemical Inc., 15 ELR 30635 
(Bank*. N.D. Ohio Jan. 3, 1985)). 

I. Jon es Recycling Sites. Fort Wavne. Indiana 

The Valley American Bank has been identified as a PRP at 

these sites based on its arranging for disposal of wastes 
originally found at properties which it acquired through 
foreclosure. The Bank had no lender-borrower relationship with 
the owner/operators of I. Jones Recycling. The Bank has entered 
into a dg minimis settlement in this matter. 

Better Brite Zinc Shop site - In re Better Brlte Plating 

The Better Brite zinc Shop site is proposed for inclusion on 
the NPli and the corporate owner/operator is in bankruptcy. The 
United states filed a proof of claim for approximately $143,000 
On February 26 19B7 EPA's present estimate of the total cost 
of the removal action is $440,000. Ho RI/FS has yet been done to 
determine the need for or cost of remedial action. Recently, the 
bankruptcy court allowed as an administrative expense the United 
States' claim for environmental costs incurred at the site after 
the debtor filed its Chapter 11 petition University Bank is a 
secured creditor of the debtor. In the sane ruling the 
bankruptcy court declined to order that a Trustee can use a 
Bank's collateral in uncontaminated assets of the debtor to fund 
environmental cleanup. The State of Wisconsin had sought this 
relief and lost on appeal to the Eastern District Court of 
Wisconsin The State appealed to the Seventh Circuit. The Court 
granted the Bank's motion to dismiss the appeal as moot because 
EPA had recently removed all but one drum from the Site. 
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Envlro-Chem Corporation site 

The Fumr'a Production Credit Association (PPCA) of 
Scottsburg, Indiana is one of about 300 prps sued by the United 
States for cleanup costs at this site. PPCA is allegedly liable 
as a waste generator, having sent 4 shipments of waste paint 
totaling 7752 gallons to the site in 1981. In 1983 they joined 
into a partial settlement for partial cleanup for $5,303, and 
have recently signed, an a de minimis generator, a proposed 
consent decree which is under consideration by the Justice 
Departnent. 

REGION VI 

Automation Techniques Inc.. Site - In re Edward Leigh Covington 

In this bankruptcy action, the trustee in bankruptcy has 
petitioned the bankruptcy court to abandon the site, which is 
contaminated with PCBs and other hazardous substances. The FDIc 
became the receiver of a failed bank which held the $715,000 
mortgage for the site, but which did not foreclose. EPA 
estimates the cleanup will cost $350,000. The value of the 
property once cleaned will be between $400,000 and $500,000. EPA 
and the FDIC, the only two parties to oppose the abandonment, 
attempted to negotiate an allocation of lien priorities, but 
negotiations have been postponed, in re Edward Leigh Covington 
(Bankr. H.D. OK). Region VI has issued CERCLA S 106 
Administrative Orders to three PRPs, including the debtor in 
bankruptcy. The debtor, as co-owner of the Site, recently filed 
an adversary proceeding against the PDIC and EPA requesting the 
dismissal (or discharge) of all obligations he may have under 
CERCLA and requesting the foreclosure on the property by the 



REGION VIII 

California Gulch site - U.S v. Apache Energy t Minerals Co. 

on August 6, 1986, the United States filed an action under 
fS 106 and 107 of CERCLA against 13 defendants at the California 
Gulch site, including Atlas Mortgage Company-Colorado, Inc. The 
complaint alleges that Atlas "owned or operated" mining claims 
draining into the Yak Tunnel and that it conducted mining or 
mineral processing activity on the property. Estimated cost of 
the remedial action for the first operable unit is $30 million. 
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Brqderick Wood Producta lit! - Broderick Investment Co. 

The Colorado National Bank and First Interstate Bank settled 
with the United States by consent decree entered Hay 21, 1986. 
The Banks were trustees of certain family trusts and therefore 
general and United partners of the Broderlck Investment Company 
(BIC). BIC is a partnership into which all of the assets of 
Broderlck Mood Products have been liquidated. The Banks were 
involved in their representative capacity only, and were not 
themselves considered PRPs. The remedial action for the first 
operable unit is estimated to cost $7-10 Million. 
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PRELIMINARY LIST OF LENDING INSTITUTIONS WHICH WERE SIMV 
CERCLA INFORMATION REQUESTS PURSUANT TO f 104(B), 
GENERAL NOTICE LETTERS, OR SPECIAL NOTION LETTERS 

The list is divided into three categories representing the 
initial basis far sending the information request or notice 
letter. These three categories are: 1) intonation EPA had 
indicating that they nay have operated or otherwise managed the 
site; 2) information EPA had indicating that they may have 
generated or sent waste to the site; and 3) information EPA had 
indicating that they nay have held title or other indicia of 
ownership for the site. Each individual entry includes site 
name, lending institution name, and EPA Region [in parenthesis) . 

1) EPA sent an information request, general notice letter, or 
special notice letter to the following lenders on the basis of 
information EPA had indicating that they may have operated or 
otherwise managed the site: 

Kearsarge Metals site - Fleet Bank - Mew Hampshire (successor 

to Indian Head Bank) , Indian Head Bank . Northern C-jmra pitv 
Investment Corp. ■ and Farmers HomB Administration (I) 

Silresim Chemical Corporation site - State Street Bank and Trust 
Company and Union National Bank (I) 

Brewster Weiifieid site - Marine Midland Bank (II) 

Fort Hartford Stone Quarry site - first; National Bank of 
Louisville (IV) 

Pembroke Road /Petroleum Products Corporation site - Barnett Banks 
Trust .company ..and. .Flagship. National. Bank of Broward county 

(IV) 

Nichro Plating Company site - Peoples B ank of Mt. Washington (IV) 
Swainsboro Print Work site - Fleet Factora Corporation (IV) 
S.e.r. Plating, Inc. site - ggasarg in Bank (V) 
Interchem site - Small Business Administration (VII) 
Bee Cee Manufacturing site - First State Bank of Missouri (VII) 
White Farm Equipment site - Borg- Warn er Acceptance (VII) 
Smuggler Mountain site - Silver Kino Investments (VIII) 
Montana Pole site - Miner's Bank (VIII) 

" - First Interstate Bank of 

2) EPA sent an information request, general notice letter, or 
special notice letter to the following lenders on the basis of 
information EPA had indicating that they may have generated or 
sent waste to the site: 

Cannon's Engineering Corporation Bite* - First National Bank and 

, Taunton Savings Bank (I) 
Donaldson Art site - Bank of New England (IV) 

Nichro Plating Company site - Peoples Bank of Mt. Washington (IV) 
Enviro-Chem Corporation site - Farmer's Production Credit of 
[ (V) 
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I. Jones Recycling eite - Valley Am erican Bank and Trust (V) 
Missouri Electric Works site - Intercont inental Bank- 
International Bank of Miami (VII) 

3) EPA sent an information request, general notice letter, or 
special notice letter to the following lenders on the basis of 
information EPA had indicating that they may nave held title or 
other indicia cf ownership for the site: 

Kearsarge Metals site - Fleet Bank 



i Head Bank) , Indian Head Bank . Northern Community 

Investment Corp. . and Faj neri Administration (I] 
Keefe Environmental Services site - United Federal Savings and 

Lsso (i) 

Mini-Self Storage Removal site - Maine National Bank (I) 

Saco Tanning waste Pits site - Finance Authority of Maine (I) 

Synkote Paint site - National Community Bank of New Jersey (II) 

Li-Tungsten site - Old Court Savings t Loan (II) 

L.A. Clarke site - Crestar Bank of Maryland (III) 

McAdoo site - First Valley Bank (III) 

M W Manufacturing site - Philadelphia National Bank (III) 

Cedartown Landf ill/Cedartown Battery - AmSouth Bank (IV) 

Wilson Concepts site - Centrust Savings. Centrust Federal Savings 

Bank, Great Western. Bank (IV) 
Anodyne, Inc. site - Southeast First Na tional Bank of Miami (IV) 
Airco Plating site - Commercial Bank and Trust Company . Florida 

capital Mortgage Co.. Biscavne Federal Savings and Loan. 

Citizen Federal Savings and Loan (IV) 
Bay Drum site - MDC Financial Corp. (IV) 

Parson's Casket site - Belvidere National Bank and Trust (vi 
Tri-county Landfill site - Michigan Avenue National Bank of 

Chicago (V) 
Pagels Pit site - Illinois National Bank of Rockford (V) 
Byron Salvage Yard site - Aurora Na tional Bank (V) 
NL Industries site - First Granite National Bank (V) 
Cal-West Metals site - Small Business Administration (VI) 
MOTCO, Inc. site - Mainland Bank S Trust (VI) 
InterChem, Inc. site - First Federal Savings and Loan. Sioux 

Valley Savings and Loan (VII) 
Broadway Salvage Oil Disposal /3 site - Mod ax Investments (VII) 
Aidex site - Toy National Bank (VII) 
29th and Meade (Wichita) site - united American Bank and Trust 

Company (VII) 
Kansas City Structural Steel site - BancAperica Commercial 

Corporation (VII) 
Elliot Shooting Park site - Boatman's First National Bank (VII) 
Montana Pole site - Miner's Bank (VIII) 
California Gulch site Atlas Mortgage Company (VIII) 
Sand Creek Industrial site - First Interstate Bank of 

D enver (VIII) 
Smuggler Mountain site - Silver King Investments (VIII) 
Harbor Island Lead site - Peoples National Bank (X) 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR HEINZ FROM 



The Honorable John Heinz 

Committee on Banking, Housing and Urban Affairs 

United States Senate 

Washington, DC 20510 

Dear Senator Heinz: 

Thank you for the opportunity to discuss with you EFA's 
views on lender liability under the Comprehensive Environmental 
Response, Compensation, and Liability Act ("CERCIA") during the 
July 19, 1990 hearing held before the Senate Subcommittee on 
Banking, Housing and Urban Affairs. By this letter, I am 
submitting answers to the written inquiries you forwarded to EPA 
on July 20, 1990. 

As the enclosure indicates, the Agency has undertaken an 
extensive survey of our regional offices in order to provide the 
data sought in your July 20, 1990 letter. I hope these responses 
assist you in your consideration of this important Batter. If 
you have any questions regarding these responses, please contact 
me or have your staff contact David B. Van Slyke, the Acting 
Associate Enforcement Counsel for Superfund. Mr. Van Slyke can 
be reached at 382-3050. 



Sincerely yours. 
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RESPONSE TO FOLLOW-UP QUESTIONS FROM SENATOR HEINZ RESULTING FROM 
THE JULY 19, 1990 HEARING BEFORE THE SENATE COMMITTEE ON 
BANKING, HOUSING AND URBAN AFFAIRS 



"Hopefully the current obligations on banks and SSLs have 
encouraged careful underwriting practices by lenders. But, it 
appears that S. 2827 would only impose liability on lenders if 
they had ACTUAL knowledge of an environmental problem. Mightn't 
that actually encourage lenders to ignore environmental risks? 
Won't lenders be afraid to learn anything about the environmental 
risks of their borrowers?" 

Response to Qu estion Ho. 1 

S 2827 states that insured depository institutions and 
mortgage lenders will be exempt from "any law imposing strict 

liability for the release threatened release, storage or 
disposal of hazardous or potentially dangerous substances from 
property [they] acquired through foreclosure, held in a fiduciary 
capacity, or held controlled or managed pursuant to the terms of 
an extension of credit," unless the lender had caused the 
release, had actual knowledge of the release and failed to take 
steps to mitigate it, or benefited from EPA s response action. 

(See, Section 35 of the proposed "Lender Liability Act of 1990".) 

As noted in the testimony of Mr. James M. Strock before the 

House Subcommittee oil Transportation and Hazardous Materials of 
the Committee on Energy and Commerce (see Exhibit A), one of 
EPA s goals is to allow lenders or other security interest 
holders to foreclose on properties in order to protect their 
security interest without automatically triggering CERCLA 
liability. However, we believe the "security interest" exemption 
also should be coupled with provisions that foster where 
appropriate, responsible loan inquiry and site management 
practices. It is in the best interests of the lender to 
undertake environmental investigations when making the loan, not 
only to assess potential environmental liabilities, but to ensure 
that the collateral used to secure the loan has some value. 
Also, it is expected that the lenders will continue to act 
reasonably once contamination is discovered and that they will 
exercise due care in managing the property so that the 
contamination is not exacerbated. 

Question. No. Z 

"S. 2827 appears to exempt lenders from liability even if 
they become involved in the day-to-day operations of a troubled 
borrower. If the lender doesn't pay for his share of the clean- 
up costs of contamination, who does? The taxpayer?" 
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Response to Question Mo. 2 

It ifs EPA's position that when a louder affirmatively 
undertakes activities that constitute management of a facility, 
especially activities which cause or contribute to environmental 
harm, such a lender is no longer entitled to the "security 
interest" exemption, and could thus be responsible for paying for 
the cleanup. 

If the lender can demonstrate, however, that it falls within 
the "secured creditor" exemption, the costs incurred by EPA as a 
result of cleaning tip the contamination will be borne by the 
remaining potentially responsible parties, by States with similar 
"super funds," and by the taxpayers should these two sources be 
inadequate to reimburse the federal Superfund. 

O n "s t i on No. 1 

"Some have suggested that by exempting banks and SSLs from 
Superfund liability, nonlenders sight find ways to restructure a 

company's ownership to hide behind a bank say, by setting up a 

trust. Can EPA envision such scenarios under S. 2827? And how, 
then, would you be able to bring an enforcement action?" 

Response to Question Ho, 3 

EPA is concerned about any statutory scheme which could 
encourage the creation of "sham" business entities for the 
purpose of limiting CERCLA liability; however, it is difficult to 
predict whether any particular provisions in S, 2B27 would have 
such an effect. It may be possible, under a statute that 
provided a blanket exception for commercial lending institutions 
acting Sb trustees, for individuals or for companies to limit 
their liability by restructuring their businesses as trusts, 
appointing a bank as the trustee, designating themselves or their 
investors as beneficiaries and owning or operating CERCLA 
facilities through the bank or the trust. In this type of 
arrangement, the trust itself would be the owner or operator of 
the facility and potentially a CERCLA liable party, and the bank, 
though the operator, would be shielded from liability. The 
beneficiaries of the trust could be protected from liability 
despite having profited from the enterprise Hov freguently such 
an arrangement might occur would depend on a business' s 
willingness to relinquish control over operations to a lending 
institution that could avail itself of the trustee liability 
exemption, and on the lending institution's willingness to take 

Of greater concern would be a statute that provided blanket 
protection extending to "trustees" in general. There can be 
situations where the trustee of a business or realty trust is, 
instead of • bank, one and the same with the beneficiary, in 
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these instances, beneficiaries of such "sham" trusts should be 
(and have been) held liable tor ownership or operation Of CERCIA 
facilities. £ee. U.S. v. Burns . No. 88-094-S (D.N.H. August 9, 
EPA and the Department of Justice are working to develop 



Question Ho. 4 

"The Banking Committee has been spending most of its time 
trying to manage the SSL crisis. In EPA ' s view, does Superfund 
liability encourage or discourage SSLs from making sound loans? 
Would mote bad loans be written if S. 2827 were adopted because 
lenders would be discouraged from assessing environmental risks? 
Could these additional bad loans place the SfcLs and banks in an 
even more precarious financial position?" 

Response to Question Ho. 4 

Again, EPA believes that allowing holders of security 
interests to protect those interest without triggering CERCLA 
liability, coupled with provisions that foster responsible loan 
inguiry and site management practices, will encourage sound 
financial and environmental practices by lenders. It is in the 
best interests of the lender to undertake environmental 
_ investigations when making the loan, not only to assess potential 
environmental liabilities but to ensure that the collateral used 
to secure the loan has some value. Also, we would expect that 
the lenders will continue to act reasonably once contamination is 
discovered and that they will exercise due care in relation to 
the property so that the contamination is not exacerbated 
Actions taken by lenders which cause or contribute to the 
exacerbation of the contamination at the site will subject them 
to Superfund liability It is difficult to anticipate how the 
incentives to undertake environmental audits before Baking and 
during the life of the loan may be altered by the changes to the 
statutory scheme. 

Question Ho. 5 

"S. 2827 would preempt state laws. Could you tell the 
Committee how many states have Superfund laws that would be 
affected? What effect would the legislation have on common law? 
What effects could this have on the statutory requirements for 
"strict liability" and the statutory definitions of "joint and 

Response to Question Ho. 5 

To EPA's knowledge, 22 States expressly or impliedly have 
strict, joint and several liability standards in their State 
Superfund laws (Connecticut, Maine, Massachusetts , Hew Hampshire, 
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Rhode Island, Vermont, Haw Jersey, Pennsylvania, Florida, South 
Carolina, Illinois, Indiana, Minnesota, Ohio, Louisiana., Texas, 
Iowa, Montana, Arizona, Alaska, Oregon, and Washington). A 
number of these liability schemes, however, provide that if a 
party can establish by a preponderance of the evidence that its 
liability is divisible, the party is only responsible for its 
proportional share. Any "orphan" shares which are not 
attributable to the responsible parties are borne by the State. 
The enactment of S. 2827 may, therefore, affect these States both 
by altering their present liability scheme and by requiring the 
States to absorb the clean up costs associated with larger orphan 

At least two States - Montana and Pennsylvania - of these 22 
have a "security Interest" exemption from the definition of 
"owner" in their Superfund statutes. Pennsylvania's new 

Hazardous Sites Cleanup Act Title 35, Chapter 29C (19S8), for 
example, exempts, like the federal statute, "a person who, 
without participating in the management of a site, holds indicia 
of ownership primarily to protect a security interest," and it 
exempts a governmental entity that acquires the property 
involuntarily "by virtue of its function as a sovereign." ( See , 
35 P.S. SG020.103 (1988)). 

In your home State of Pennsylvania, however, the exemption 
is more specific than CERCLA SS 101(20) and 101(35), since it 
excludes from its definition of "owner or operator" financial 
institutions, their affiliates or parents, or -a corporate 
instrumentality of the Federal Government, which acquired the 
site by foreclosure before it knew the site was listed on the 
National Priorities List (or corresponding State listj and did 
not manage or control activities at the site which contributed to 
the release or threatened release of the hazardous substance. 
"Management" does not include participation in or supervision of 
the finances or fiscal operations of the company in connection 
with the loan or actions taken to protect or preserve the value 
of the sit* or operations conducted on the site. 

The exemption in S. 2827 excuses lenders liable under any 
law, statutory or common law, which imposes strict liability for 
the release, storage or disposal of hazardous substances from 
property acquired through foreclosure and held in a fiduciary 
capacity. This exemption applies provided the lender did not 
cause the release, have actual knowledge of the release and 
failed to mitigate it, or benefit from the removal or remedial 
action. It appears that S 2827 would thus pre-empt the more 
stringent State standards and would excuse from liability under 
both cercla and RCRA-type State laws (like Underground storage 
Tank regulations as well as common law, any person who "held, 
controlled or managed" properties from which hazardous substances 
are or may be released, if such holding, control or management i> 
undertaken "pursuant to the terms of an extension of credit." 
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Questi on Ho. 6 

"I am concerned that we nay be bailing out lenders for 
making poor lending decisions by adopting S. 2827. In your view, 
could the Superfund program be left holding the bag if a lender 
was one of several parties responsible for an npl site?" 

Response to Question Ho. 6 

The CERCLA liability scheme provides for "joint and several" 
liability of all responsible parties at a given Superfund Bite 
where the harm necessitating response is not divisible. If the 
lender merely holds indicia of ownership primarily to protect its 
security interest, it will not be considered a liable party and 
any remaining PRPs will be responsible for paying the total 
cleanup costs. Assuming these remaining PRPs are viable, the 
Superfund program will not be "left holding the bag ■ In 
circumstances where costs are divisible however the Fund's 
share may increase to cover the cost of the orphan share and that 
cost would be borne by the Superfund, which is made up of 
revenues from a number of sources, including general revenues 
contributed by the taxpayers. Where there is no other viable 
party, the Fund will pick up the entire cost of the cleanup. 

Questio n No. 7 



"Has EPA ever pursued a lending institution under CERCLA 
when the institution was merely protecting its security interest? 
Does EPA seek out lending institutions as "deep pocket" 

defendants?" 

Response to Question No. 7 

Attached far your information are several lists of Superfund 
sites and cases where lending institutions are involved (See 
Exhibits B and C) As you know views of what activities 
constitute "merely protecting" a security interest can vary 
greatly. EPA does not have a policy of seeking cost recovery 
only from "deep pockets" regardless of whether the potentially 
responsible party is a lending institution or a private sector 
entity, in fact, the current policy is to ensure that a 
significant majority of a site's PRPs are brought into the 
litigation/settlement process. 

Question No. B 

"What kind of protection is there for lending institutions 
sued by private parties in Superfund cost recovery actions? Are 
lending institutions subject to unlimited liability in such 
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lawsuits?" 

Response to Question Ho. 8 

First lenders have the protection afforded by the "security 
interest exemption" found in section 101(20 of CERCLA. Second, 
under operation of lav, if a FRF coses forward and settles with 
EPA for any CErCLA liability, that FRF is afforded contribution 
protection for the matters addressed in the settlement. Pursuant 
to Sections 101 35 and :o~7 h) 3), a lending institution may also 
be able to prove that it was an "innocent landowner," i.e. that 
after conducting all appropriate inquiry at ths time of acquiring 
the property, it did not know and had no reason to know that ths 
property was contaminated and did nothing to cause or contribute 
to ths problem. 

Question No. 9 

"If a lander waited to foreclose until after ths government 
cleaned up a Superfund sits with Fund monies, wouldn't ths lsndsr 
unfairly reap the benefit of government cleanup efforts from a 
sale of the property after foreclosure?" 

Respon se to Question Ho. 9 



Ft'A believes that whenever Superfund monies are expended to 
conduct a response action, ths superfund should be entitled to 
recoup the benefit conferred on the holder of a security interest 
as A result of epa's cleanup. Although the specific distribution 
of funds received from the sale of a cleaned-up superfund site as 
among the lender the borrower and the United States is a very 
complex matter, one of the goals of BPA's forthcoming rulemaking, 
as noted in the testimony of Mr. James H. Strock, Assistant 
Administrator for Enforcement, is to address the concern 
expressed by some entities that "the lender [would] unfairly reap 
ths benefit." 

Question Wo. 10 



Responae to Question Mo. 10 

EPA has not named either the FDIC or the RTC as a 
potentially responsible party in any CERCLA civil action. 
However, as Exhibit B indicates, we have been involved with sites 
where the FDIC and the RTC are also involved. 
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